These findings were upheld by the High Court and are not open on
appeal.”

(vi)  Failing to address that
Waka Kotahi degraded the Valley,
including the wetland, prior to the
Waka Kotahi environmental
assessments, including vegetation
and hydrology: appellants’
submissions at [7(f)]

The appellant asserted in written submissions that “[t]he
degradation included unconsented drainage, impact of stock
disturbance by the project, and multiple conflicting work fronts”,
though did not provide further particulars.

The concern relating to unconsented drainage is addressed above
in relation to Ground A.

In relation to the concerns around vegetation and hydrology, these
ecological matters (and why they are not amenable to appeal) are
addressed above at Ground E (iii) and (iv).

The claims relating to stock disturbance and conflicting work
fronts lack sufficient particulars and are accordingly incapable of
determination. In any event, the points do not seem to raise any
errors of law relevant to this appeal.

(vii)  Failing to consider the
implications on the proposed
project if the Mangapepeke
Valley is not used for restoration
plantings and/or pest control:
appellants’ submissions at [7(g)]

One of the ways in which Waka Kotahi propose to mitigate, offset
and compensate for ecological effects of the project is through a
comprehensive restoration package. The package includes an
intensive pest management over a 3,650 ha area surrounding the
project area as well as extensive replanting of effected indigenous
and significant species.’® The Environment Court was satisfied
that the restoration package was sufficient to provide for on-
site/near-site ecological benefits in the short term and ecological
benefits over the whole pest management area in the long term.’’

The High Court upheld the Environment Court’s findings in
relation to its consideration of ecological effects.’® Those findings
are not amenable to further appeal.

> High Court decision, above n 1, at [243]-[245].

76
7 At[208].

First interim decision, above n 4, at [170].

8 High Court decision, above n 1, at [240]-[242].
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not have confidence that the conditions in Appendix 1 and schedules in Appendix 2

would be appropriately monitored or enforced.

In achieving an appropriate mining proposal controlled by conditions in Appendix 1 and
schedules in Appendix 2 the Panel acknowledges the enormous contribution that
submitters have made to the Panel’s process. Their responsible participation has
illuminated many areas where improvements were required to the character, scale and
intensity of the proposed mining operations to ensure that effects were managed
appropriately. Where relevant policy has directed avoidance, the conditions aim to achieve
that in a rational and sensible manner without taking the extreme view that ‘avoidance’

means no interference or no effect, however small or inconsequential.

Section 2 — Background, context, process and legal matters

Description of the proposal

[105]

The Applicant’s proposal was described in the Applicant’s AEE", the two Section 42A
Reports, and the evidence of TiGa representatives John Barry, Stephen Miller, and planner
Katherine McKenzie in particular.'” We adopt those descriptions, but some of the more

salient points are:

(a) The Site is located on the Barrytown Flats on the South Island’s West Coast,
approximately 9 km south of Punakaiki and 36 km north of Greymouth. The
property is owned by Nikau Deer Farm and is a dairy support farm that is humped
and hollowed.

(b)  There are lagoons and wetlands bordering the Site to the north and west, a small
modified drainage channel on the northern boundary and Collins Creek on the
southern boundary. There are springs on the property to the south of the Site. The

Site contains several individual kahikatea trees and scattered flax bushes;

(c)  The proposed mine area is around 64 ha and falls within Mining Permit 60785.
Mining will progress in strips, or panels, with dimensions of 100 m wide (strip width)

and 300 m long (3 ha in total). The panel sequence is shown in Figure 1 below.

10TiGa Minerals and Metals Ltd, Application for Resource Consent to Grey District Council and West Coast Regional
Council Mineral Sand Mining Activities at Barrytown, Tai Poutini Resources, April 2023. Section3 “The Proposal’.
1 Appendix 1 in her evidence statement of 19 January 2024.
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Overburden thickness varies from 0.5 m along the western edge of the Site up to

8 m in the east.

The mine area has setbacks of 20 m from the Coastal Lagoons and internal property
boundaries. A processing plant area will be 3.5 ha in size, including the mine access
road and a Mine Water Facility (treatment Ponds 1 and 2) adjacent to the processing
plant. Around 6.5 ha will be disturbed during mining, however a total disturbed area
of 8 ha is sought to allow progressive rehabilitation to take into account weather and
seasonal impacts on vegetation establishment. The maximum mining depth will be

9 m below the ground surface.

Screening bunds on the eastern boundary of the Site adjacent to SH6 will be
constructed prior to mining commencing. A central drain will be installed (following

the contour of an existing drain running through the Site) with limestone weirs and

rip rap.

The Mine Water Facility will require removing approximately 135,000 m’ of matetial.
Topsoil and waste from it will be carted to the southern end of the eastern bund.
That bund will be no more than 4.5 m high and will be progressively re-grassed as it

is constructed.

A Clean Water Facility (additional treatment ponds 3 and 4 in the northwest corner
of the Site) will require removing approximately 150,000 m’ of material. Waste and

topsoil from that will be carted to the northern end of the eastern bund.

Mineralised sand from the Mine Water Facility and Clean Water Facility excavations
will be carted by truck to an ore stockpile located inside the eastern bund at the

northern end of the active mine area, which will be around 4.5 ha in area.

The mine starter pit area (100 m x 300 m) in Panel 1 will have its topsoil and waste
carted to the southern end of the eastern bund and ore will be stockpiled at the ore

stockpile. This involves the removal of around 180,000 m® of material.

Approximately 150 m of the length of a single mining void will be in various stages
of excavation, with ore pre-stripped for mining commencement. Mining will
progress in this sequence at a rate of approximately 5 m per day, or 35 m per week.

The sequence is as follows:
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Topsolil, approximately 0.2 to 0.6 m thick, and overburden will be removed

and stockpiled for rehabilitation. This area will be approximately 0.5 ha.

The sand ore will be mined via excavator and deposited onto a mining bench
of approximately 1 ha in area. The ore will then be picked up by front end
loader and placed in the in-pit mining hopper. The slurry will pass through a
trommel and desliming circuit before being pumped to the Wet Concentrator

Plant (Processing Plant).

Reject large material from the trommel and slimes (small particles such as clay,

mixed with water) will be returned to the mine pit.

Excavated material will be processed at the Processing Plant to extract the
HMC and stored at the Processing Plant in a farm implement building with a

concrete floot.

Un-mineralised sands will be pumped back to the mining pit, which will be
progressively filled as mining progresses. Pumped tailings will be spread across

an approximate lha area of the mining pit.

The backfilled pit area will drain water into the mining void which is recovered
and pumped back to the Mine Water Facility. The drained returned sands, plus
the oversize material and slimes, will be shaped prior to being covered with

the waste and topsoil carted directly from the front of the mining path; and

(vii) The mining void will be progressively rehabilitated with grass as it advances.

There are approximately 4,800,000 tonnes of recoverable sand ore within the mining
area, with a yearly extraction rate of 1,100,000 tonnes, yielding approximately
250,000 tonnes of HMC per year. Actual mining is expected to take approximately

5-7 years to complete.

Each mining panel will take between 4 and 6 months to mine and rehabilitate.
Topsoil and overburden will be recovered from the eastern bund and used in the

rehabilitation and final contour of panels 8, 9, and 10.
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The mine will utilise a range of standard earthmoving machines, together with a

variety of pumps (including land based, floating and submersible).

The Processing Plant (3,800 m* gross floor area) and associated facilities will cover
an area of approximately 2 ha. Buildings and structures will be painted in recessive
colours and will not exceed 15 m in height. All buildings and plant will be removed
from the Site at the completion of mining operations, with the exception of the
HMC storage and loading building which will be retained on Site and used for

farming purposes.

All lighting on Site will adhere to the Australian Government’s National Light
Pollution Guidelines for Wildlife January 2020 (or subsequent revision). Lighting

design and installation will be audited by a suitably qualified professional.

The Processing Plant will run 24 hours a day, 7 days a week. There will be no mining
activities or trucking of HMC during the hours of darkness, defined as being 30

minutes after sunset and 30 mins before sunrise.

Once the plant has been commissioned, the Site will generate approximately 50
heavy vehicle (HV) movements a day. The Applicant intends to run passenger min-

vans to provide staff transport to the mine.

Processed materials (HMC) will be trucked from the Site southwards towards
Greymouth and there will be a maximum of 5 HV movements an hour. HV
movements will be restricted to no more than 3 per hour between 5am and 7am for

noise mitigation purposes.

Operational noise will comply with Grey District Plan permitted activity standards,

except on Sundays.

The Processing Plant may require an initial water take from Canoe Creek. Water
from Canoe Creek may also be required sporadically during mining to top up the
Processing Plant water circuit, however generally the Processing Plant will use water

recovered from pit dewatering or mechanically from the HMC product.

Any excess water from the Processing Plant together with stormwater generated

from the Processing Plant area will be directed to the Mine Water Facility (Ponds 1
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and 2). Flocculent may be used in the Mine Water Facility to enhance the settlement

of sediments.

The central drain will carry discharged water from the Mine Water Facility (Pond 2)
overland to the Clean Water Facility. Alternatively, where it is required for water
clarity reasons, the discharged water will come directly from the WCP Process Water
Tanks and be discharged via a clarifier to the central drain. The central drain will
have rip rap and limestone rock weirs installed to slow water velocity and increase
water hardness. At the Clean Water Facility Pond 4 will be partially planted in
wetland species at the commencement of mining. Excess water from Pond 4 will

discharge into Collins Creek Lagoon.

Infiltration trenches and/or injection wells around the perimeter of the mine area

will be used to recharge groundwater and avoid surface water depletion.

In extreme weather events the mine pit can be flooded to provide significant
additional containment and settling capacity and allow groundwater levels and

stream flows to recovet.

Routine dust management measures will be employed at the Site to avoid dust
emissions beyond the property boundary. Dust and radiation monitors on the

perimeter of the Site will remain in place for the duration of mining activities.

Machinery will be refuelled on Site using a mobile fuel tanker, and a centralised fuel
store will be located at the Processing Plant which will contain up to 40,000 Litres

of diesel.

Landscape planting is proposed to reduce potential visual effects on surrounding
properties and public viewpoints, as well as improve ecological outcomes for the
Site. All planting will remain at the completion of mining, except on the bunds that

will be removed.

Rehabilitation works will occur on a progressive basis to minimise the area disturbed
at any one time as operations move through the mining area. Rehabilitated land will
be returned into the farmed area as soon as possible to allow for the landowner to
have input into the continued redevelopment of the land and to regain soil fertility;

and
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(cc) The removal of HMC from the Site will result in an overall reduction in ground
levels with an average reduction of 0.8 m over the mine disturbance area, however
the Site will be rehabilitated to ensure that the lower lying western paddock’s ground

levels are not reduced.

[106] The general mine layout is shown below.

Figure 1: General site layout

[107] Further details of the proposal (including amendments by the Applicant before and during

the hearing) are set out in the effects assessment sections of this decision.
[108] The Applicant sought a consent duration of 12 years.
Preliminary matters
Weritten approvals, notification and submissions
[109] Written approvals were obtained from:

(@) The owners and occupiers of 3261 Coast Road.
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The applications to both councils were publicly notified at the Applicant’s request. A total
of 357" submissions were received, with 153 submissions in suppott, 194 in opposition

and 9 either neutral or did not state a position.

The Councils provided us with complete copies of all of the submissions. We record that
we have read and had regard to all the submissions that were lodged, regardless of whether

or not the submitter appeared before us at the hearing.

Stite visit

[112]

Hearing

[113]

[114]

[115]

Commissioners Maassen and Vial undertook an escorted Site visit on Friday, 2 February
2024. Commissioner van Voorthuysen undertook an escorted site visit on Tuesday,

6 February 2024.

We conducted a hearing in Greymouth on February 5,7, 8, 9, 10, 12 and 13, 2024.

We held an audio-visual hearing on 26 February 2024 to hear the submission of the
Director-General of Conservation. We held an audio-visual hearing on 20 March 2024
addressing the end of hearing section 42A Reports from Mr Harding” (the ecologist
engaged by the councils), Mr Geddes and Dr Durand. At that hearing, we also posed
questions to the Applicant regarding the conditions circulated by Ms Mackenzie on
19 March 2024. Finally, the scheduled audio-visual hearing on 28 March 2024 to address
the Applicant’s Reply submissions was vacated, as the material filed in reply did not raise
questions of a degree or nature that would justify a hearing. " On 3 April 2024, we
concluded that we required no further information from any of the participants and began

formulating our decision.

We heard from the Applicant’s experts, the councils’ experts, and many submitters. Copies
of the evidence and legal submissions that all parties presented are held by the respective

councils (See Attachment 1). We do not itemise or summarise that material here but refer

12 By way of the Panel’s Minute 1 we accepted twelve late submissions.
13 Michael Harding who came down with COVID during the hearing and so could not appear at that time.
4 We received those submissions on Wednesday 27 March although they were provided to WCRC on 26 March 2024.
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to it in the remainder of this decision where appropriate. We took notes of any verbal

answers to questions we posed.

Key legal and jurisdictional matters

Precantionary approach

[116]

[117]

[118]

[119]

[120]

The precautionary principle, or precautionary approach, is an international environmental
law principle adopted in various national directions in New Zealand, such as the NZCPS

and NPS-IB.

The precautionary principle is often invoked by opponents to a project as justification to
decline consent when there exists some uncertainty or residual risks with serious
consequences. For example, where species have an unfavourable conservation status. That

happened in this case, and the following are examples:

(a) CRRG argued that the precautionary principle applied to potential effects on all
indigenous biodiversity, citing Policy 3 NPS-IB Policy 3A. CRRG argued the
application of that principle meant that consent should be declined. CRRG also
argued that the principle applied to public health risks from radiation

(b) The Director-General of Conservation invoked the precautionary approach
concerning the residual risk of mine lighting on Westland Petrel by applying the
NZCPS, Policy 3.

We disagree with the view that any uncertainties or residual risk must incline a decision-

maker to prefer the option of declining consent following the precautionary approach.

The precautionary principle is a broad epistemological, philosophical, and legal approach
to actions or innovations with the potential to cause harm when extensive scientific

knowledge is lacking. It emphasises caution, pausing and reviewing before leaping.
There are many formulations of the principle. Principle 15 of the Rio Declaration Notes:

In order to protect the environment, the precautionary approach shall be widely applied by
States according to their capabilities. Where there are threats of serious or irreversible
damage, lack of full scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation.
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[121] There are many shades of the precautionary policy in literature, and these shades are
considered by the New Zealand Treasury in a Policy Perspectives Paper in 2006 entitled
“Environmental Risk Management in New Zealand - Is There Scope to Apply a More

Generic Framework?”?,

[122] There are many options when implementing a cautious approach in the face of uncertainty.
Since the nature of the uncertainties and potential hazards vary case-by-case, the
appropriate response will also vary depending on the circumstances. The range of possible

precautionary measures includes:
(a) Research to reduce uncertainties and improve information for decision-making.
(b)  Incorporating ‘safety margins’ or ‘uncertainty factors’ in risk assessments.

(c)  Adopting measures that are robust to a range of possible circumstances based on

sensitivity analysis.
(d)  Adaptive management to respond to new information.
(e)  Declining consent.

[123] Options may be combined, such as temporary prohibition while conducting research. The

course of action will depend on the circumstances of each case, which include:
(a) The extent and significance of the information gaps and uncertainties.

(b)  The prospects and potential costs and benefits of obtaining better information in

the future.

[124] In many of the areas where the precautionary principle was urged upon us, there was no
real uncertainty. For example, concerning radiation risk we were satisfied that there was
no health risk arising from the Proposal based on the technical evidence and applying the

Offered Conditions.

15 Linda Cameron: Environmental Risk Management in New Zealand - Is There Scope to Apply a More Generic
Framework, New Zealand Treasuty Policy Perspectives Paper 06/06 July 2006.
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The Supreme Court decision Sustain Our Sounds'® considered the precautionary approach
under the Zealand Coastal Policy Statement, Policy 3 and the decision undertakes an

extensive comparative law assessment.

We regard, of course, the Swustain Our Sounds decision as authoritative. The decision
recognises an enormous variety of circumstances in which the precautionary principle must
be considered, and a precautionary risk assessment and management needs to respond to
that context. In Swustain our Sounds, the principal cause of a potential impact on an existing
sensitive benthic environment, where no other threats or stressors applied, was the
proposed salmon farm. Therefore, the cause of the potential threat was somewhat linear
(a clear cause-and-effect relationship from a single activity) even if the scale and extent of
the potential effects on the sensitive receiving environment, including synergistic effects,

were uncertain.

In the present case, more significant non-linear stressors in the existing environment
significantly impact the Western Petrel, and any residual risk must be assessed (preferably

statistically) within that context to assess its significance.

A summary of our application of the precautionary principle to the issue of night-time

lighting impacts on Westland Petrel is useful here.

Unfortunately, the Westland Petrel mortality dataset is relatively poor and not resolved

sufficiently to attribute mortality to identified major threats.

A threat matrix was recorded in Waugh and Wilson (2017)." The paper identified setious
threats to fishing methods controlled under the Fisheries Act and damage to the colonies
from natural events such as landslides and predators. Interactions from lighting are better
understood now than in Waugh and Wilson (2017), but these interactions occur along the
entire length of the West Coast. Further, mortalities from fallout can arise from various
causes, not just lighting interaction and the data does not assist in understanding the

percentage of birds grounded because of ‘fallout’.

The threat assessment matrix by Waugh and Wilson 2017 is set out below.

16 Sustain Onr Sounds Incorporated v. The New Zealand King Salmon Company Limited & Ors - [2014] NZSC 40.
7"WAUGH, S.M. & WILSON, K-J. 2017. Threats and threat status of the Westland Petrel Proce/laria westlandica. Marine
Ornithology 45: 195-203.
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TABLE 2
Assessment of terrestrial threats to Westland Petrels considered to be at such a level to affect
the survival of individuals, colonles, or to infl breeding habitat or feeding opportunities *
Terrestrial threat Severity Scope Notes and references
Pigs have the ability to extirpaie whole colonies or, at worst, the whole
. High High population. Feral populations currently occur about 20 km north of the
Predators (feral pigs}) potential potential Petrel Colonies, they may arrive at any time, and they have been released

by hunters close to the petrel colonies on occosions during the last 20 years.

Daogs have entered the petrel colonies infrequently aver the last 20 years
and killed petrels, but could invade at any time, with Punakaiki village
anly 2.5 km from the colonies.

Likelihood increased by storm damage in 2¢14, with erosion fronts
High High currently at the periphery of major colonies leading 1o ongoing erosion of
nesting areas (Waugh ef al. 2015hb).

Possums and goats are always present, degrading breeding habitat and

High High
Predators (vagrant dogs) potential potential
Landslide and windfalls leading
to erasion of nesting substrate

Habitat damage by introduced Low High

mammals destraying burrows.

Predators (weka, possums, Low High ‘Weka, possums, stoats, and rats are all present at breeding colonies but do

stoats, rats) g not appear to be affecting the colony dynamics in measurable ways.
Currently, no land development is planned adjacent to the colanies, but

Land development (mining, Low High development and changes in land use on and adjacent to flight paths

farming, housing) potential remains possible. There is some housing intensification on the margins of

the Specially Protected area.

Each year, some young petrels are found grounded near lights in
Punakaiki and other West Cooast settlements. Mitigation, low light levels,
and recovery and release of grounded birds may assist in reducing

Attraction to lights (fallout) Low Not dfied numbers of birds affected. There are restrictions on lighting in nearby
quantifie Punakaiki village and developed areas near some flyways. The frequency
is moderate, with birds recovered most years, but with high uncenainty
around the numbers of individuals affected.
Powerline strikes Low Low Mlllgtu.ll:d by underground wites ucrosg the major flight path, but wires
remain across all secondary flight paths.
Mitigated by restricted access, but occasionally appears lo affect >20%
Harvest (human take) Low Low of chicks in monitored colonies. If unchecked, this could lead to a >10%
& N reduction in population growth aver 10 years, but is unlikely 1o be carried
out at this severe level without being reported.
Tree captures Low Low A namaral threat affecting adults of breeding age, but ongoing at a low
apt level annually.
Pathagens, parasiles Low Low Not identified for Westland petrels, although the potential exists.
Soil loss through burrowing Low Low QOngoing natural process resulting from the birds® nest-building activity.
Human disturbance Low Low Mitigated by reswricted access.

and trampling

* Al threats are discussed in Wilson (2016) or Waugh et al. (2015a or b), except where otherwise noted. Threat levels are aligned to those
described in Table 1, and are listed as High, High potential, Unquantified, Law, or Negligible for severity and scope.

Marine Ornitholagy 45: 195-203 (2017)

[132] New Zealand is a signatory of the Agreement on the Conservation of Albatrosses and
Petrels 2018. That Agreement applies a similar precautionary principle to the Rio

Declaration.

[133] Agreement on the Conservation of Albatrosses and Petrels 2018, Article II contains the

following Objective and Fundamental Principles:

(a)  The objective of this Agreement is to achieve and maintain a favourable conservation

status for albatrosses and petrels.

(b)  The Parties shall take measures, both individually and together, to achieve this

objective.
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(¢) In implementing such measures, the Parties shall widely apply the precautionary
approach. In particular, where there are threats of serious or irreversible adverse
impacts or damage, lack of full scientific certainty shall not be used as a reason for

postponing measures to enhance the conservation status of albatrosses and petrels.

Annex 2 at [2.1] of the Agreement requires “[s]o far as is appropriate and necessary, the
Parties shall take such management action, and introduce such legislative and other
controls, as will maintain populations of albatrosses and petrels at, or restore them to,

favourable conservation status, and prevent the degradation of habitats.”

The Panel accepts that any uncontrolled lighting from the mining activity would pose a
risk of the phenomenon called ‘fallout’ by the Westland Petrel. We acknowledge the risk
from the literature and from observations but note that there is limited understanding of

how lighting causes this behaviour.

The Panel accepts that because of the unfavourable conservation status of the Westland
Petrel and because of New Zealand’s international obligations and relevant national
directions, significant constraints should be placed on the mining operation to a degree
that substantially achieves avoidance of adverse effects. That involves preventing night
operation in the pits, preventing light from emanating from the processing plant, and,
limiting truck movements during the hours of darkness. For the residual outdoor lighting
required to safely operate the mine, the Australian Light Pollution Guidelines for Wildlife

will be applied to manage that lighting system.

Even with these measures, there is a small but unquantifiable residual risk that the measures
are insufficient to prevent any interactions with the Westland Petrel. To cover that risk,
TiGa devised an adaptive management regime that adjusts the lighting management system
appropriately if light interactions with the Westland Petrel occur in circumstances that

meet the criteria at [129] of Sustain onr Sounds.

Despite these measures, Ms Warnock, submitting for the Director-General, said that the
remaining residual risk did not achieve Policy 13 of the Zealand Coastal Policy Statement,
and any risk of death of even one bird was an unacceptable population-level effect that

should be avoided by applying the precautionary principle.
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The Panel had difficulty with that submission by the Director-General because it struck
the Panel as beyond the boundaries of sensible, prudent precautionary analysis and
required the Panel to unreasonably decline consent for no practical or helpful purpose and,
arguably, because any risk was not quantified, the risk could not be regarded as significantly

affecting populations outcomes for the Westland Petrel.

We know that the significant impacts on population health relate to fishing methods and
colony disturbance by natural causes and predators. In addition, there is already pre-
existing fallout from lighting across the West Coast. The District Plan does not control
lighting for the purposes of avoiding ‘“fallout’, nor does it seek to require lighting controls
for any land use activities within the Barrytown Flats except to a limited degree and not
for the purpose of protecting the Westland Petrel. Changes in lighting patterns associated
with changes in permitted activities on the Barrytown Flats or increases in night-time traffic

could all significantly increase the potential for fallout to occur within the Site.

When the Panel asked Ms Simister for the reason why so much attention was being paid
to the residual risk of mine lighting in the face of the estimable conditions offered by the
Applicant and in the face of other serious threats, Ms Simister described the approach as
paying attention to a threat the Department of Conservation could control. It seems the
Director—General has not sought a planning regime to control light through any RMA,
Schedule 1 process. Mr Geddes confirmed this in a separate report on lighting controls in
the operative and proposed District Plans. Also, the argument for the Director-General
went beyond careful control and was an invitation to weigh any residual effect as sufficient
to decline consent on the basis that residual risk would be, to botrow an idiom, an
unacceptable straw on the Westland Petrel population camel. Without a proper statistical
assessment of the multiple stressors and their relative contribution to risk in a dynamic
existing environment, we do not know what the additional risk is and how it makes any
statistical difference, given the fluctuating nature of those stressors. Further, in such a case
the question is not only whether one should avoid the straw or feather but whether it is
more sensible to take steps to, continuing the metaphor, make a stronger ‘population

camel’ using more certain and efficacious measures.

Those sorts of statistical assessments can be done although we suspect Ms Simister is
unfamiliar with those tools. It would require better datasets than are currently available and

therein lies a key point. Better monitoring and better datasets of the type promoted by

Page 45 of 186



[143]

[144]

Grey District Council LU3154-23
West Coast Regional Council RC-2023-0046

TiGa are likely to enable more intelligent interventions to protect Westland Petrel than a
clumsy decision to decline consent made ignorantly based on a very small and uncertain

cumulative risk known to be addressed by strict adaptive measures.

Agency and community cooperation to support better monitoring and collaborative efforts
to address more serious threats in combination with the estimable conditions offered by
TiGa would, in all likelihood, better advance Westland Petrel population sustainability
rather than simply declining consent. As noted in the summary of this decision, Ngati
Waewae and the Applicant tried to promote these practical ideas to the Director-General,

but to no avail.

The Director-General did not present statistical analysis that would demonstrate our
assessment as described above is wrong. A methodology that simply says, irrespective of
any other real-world context of what can and does affect Westland Petrel, a very small
residual risk of death of one or two birds is unacceptable, and hence any light-generating
activity, however modest and controlled to avoid effects, should be declined is not a
precautionary approach that we can in good conscience follow. Better tools and solutions

exist.

Are the Coastal Lagoons and Langridge Wetlands “natural inland wetlands” governed by the Resource
Management (National Environmental Standards for Freshwater) (NES-FIW)?

[145]

[140]

[147]

The Panel heard arguments as to whether Canoe Creek Lagoon and Deverys Lagoon fell
within the Coastal Marine Area (CM.A). If the lagoons are within the CMA, then they

would not be subject to the NES-FW' because they are not natural inland wetlands.

If Rusty Pond was artificially constructed from former dredge mining, it is not a natural

inland wetland.

The Site is located within 100 m of the Coastal Lagoons and Rusty Pond. There are
potentially other wetlands on the Langridge property to the north of the Site adjacent to

the northern drain, although these have not been delineated because access was precluded.

18 The NES-FW defers to the NPSFM regarding the definition of ‘natural inland wetland’. Clause 3.21 of the NSPFM
states that “natural inland wetland means a natural wetland that is not in the coastal marine area.”
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If there is an additional wetland system east of Rusty Pond, only a small part of the MDA

would be within 100 m of that wetland.

If the situation described above was not complex enough, there are other elements of
complexity. Notably, the perimeters of the wetland of the Coastal Lagoons may be outside
the CMA, and parts of the perimeter of Rusty Pond that are not formed by dredging may
be natural inland wetlands. In such cases, those perimeter areas are natural inland wetlands
and not coastal wetlands. The whole area was once a bog or swamp, and differentiating

natural from unnatural parts is difficult.

The complexity of this situation and its consideration by TiGa’s principal terrestrial
ecologist, Dr Bramley, is described in paragraph [151] of his primary statement of evidence.

It is worthwhile setting out that paragraph in full :

When contributing to the design of this project and assessing the effects, I have considered
the national policy statements for coastal areas (2010), freshwater management (2020), and
indigenous biodiversity (2023) and assessed the effects against these policies in the first
instance. For the purposes of my assessment relating to the SNA, and effects on that SNA,
I note that I am referring to the area proposed in the TTPP and shown in Figure 15 of
Attachment D to my evidence. Figure 15 also shows my best estimate of the location of
the Coastal Marine Area (‘the CMA’). The Regional Coastal Plan for the West Coast (‘the
Regional Coastal Plan’) does not include maps showing the entire CMA boundary. Instead,
Table 1.1.2 of Schedule 1 provides cross river reference points. The location of the CMA
boundary between these points remains unknown. These points are the only detail given
in the Regional Coastal Plan, so I have drawn the line to connect them in Figure 15. 1
accept that this might not represent the true CMA boundary. As shown in Figure 16 of
Attachment D, this line bisects Deverys Lagoon, meaning that the largest part would be
within the CMA and a smaller part (and all of Rusty Pond) would be considered inland.
From an ecological perspective, my view is that the sensible interpretation is that Devery’s
Lagoon is a coastal wetland and the CMA applies to all of it and the immediately adjoining
vegetation. Figure 17 of Attachment D to this evidence shows the wetlands in relation to
the Application Site as well as the indicative location of the CMA boundary and a 100 m
setback from the wetland areas and the SNA. Given the location of the CMA boundary
and my opinion that the lagoons should be included within the CMA, rather than bisected
by it, the natural inland wetlands would include those to the north and south of the Site.
The wetland vegetation surrounding Collins Creek and Deverys Creek Lagoon are

therefore also coastal in my view, whilst Rusty Pond is inland with the CMA boundary
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sensibly falling somewhere between Deverys lagoon and Rusty Pond. On the basis of
Figure 17 of Attachment D, Panel 9 is within 100 m of potential natural inland wetlands
to the south. Parts of Panels 3-8 are within 100 m of the coastal wetland (Collins Creek
Lagoon, which is part of the larger Canoe Creek Lagoon) and Panels 7, 8 and 10 are within
100 m of the natural inland wetland to the north. This wetland surrounds Rusty Pond,

which I understand was constructed as I have set out in Paragraph 33.

Dr Bramley’s Figure 16 is also helpful, and it is included below.

Figure 16 — Location of 100 m setbacks from the
wetlands Application Site, Barrytown

Ms McKenzie provided more detail on how the Regional Coastal Plan (RCP) marked the
CMA boundary. The Operative Coastal Plan states:

The boundaries in this Schedule show the landward extent of the coastal marine area,
where the line of mean high water springs crosses a river. These boundaries were agreed
and set between the Minister of Conservation, the regional council, and the appropriate

territorial authority, in accordance with the RMA 1991.

For all rivers not shown, and that enter the coastal marine area, the landward extent of the
coastal marine area boundary is five times the width of the river at the point where the

river crosses the line of mean high water springs.
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The Proposed Regional Coastal Plan (PRCP) has better maps, although they have not been

changed from those in the Operative Plan.

As we understand it, the reason the Coastal Lagoons fall within the CMA under the
Regional Plans is because each of them is fed by a surface water body that has a mouth,
and therefore, the extent of the CMA requires delineation by virtue of the definition of

coastal marine area in the RMA as follows:

coastal marine area means the foreshore, seabed, and coastal water, and the air space

above the water—
(@) of which the seaward boundary is the outer limits of the territorial sea:

(b) of which the landward boundary is the line of mean high water springs, except that
where that line crosses a river, the landward boundary at that point shall be whichever

is the lesser of—
@) 1 kilometre upstream from the mouth of the river; or

(ii) the point upstream that is calculated by multiplying the width of the river mouth

by 5.

Because of their interactions with coastal processes, we accept Dr. Bramley’s evidence that,
in an ecological sense, the Coastal Lagoons are coastal wetland ecosystems rather than

inland wetlands.

The Panel also considers that the delineation of the CMA in the Regional Plans is a
pragmatic assessment of its location, even if it does not completely establish the Coastal

Lagoons as wholly within the CMA.

Ms McKenzie correctly pointed out that in the end, the management approach towards
mining close to the Coastal Lagoons is no different, even if they are outside the definition
of “natural inland wetland”. The NZCPS dictates the avoidance of effects on Coastal
Lagoons in the same way as the effects management hierarchy required under NES-FW
and NES-FM. We agree, and in terms of effects management, the hierarchy of values
would be applied irrespective of the classification of lagoons. The main difference is
whether or not the other requirements in Regulation 45D(6)(a) and (b) are met for activities

within 100 m of the Coastal Lagoons.
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[157] Concerning Rusty Pond, members of the Langridge family acknowledged that this lagoon
was probably artificial, being established by past dredge mining. However, the Langridge
property is being managed to sustain its natural values and is in a state of recovery towards
its more natural state, which tends towards swamp or wetland conditions. It is conceivable
that the perimeters of Rusty Pond are inland natural wetlands and that there are other

inland natural wetlands beyond the northern drain.

[158] The Langridges did not provide access for wetland delineation on their property. A
situation that we described as unhelpful in the hearing in that it did not sit comfortably
with the Panel that; on the one hand, the Langridges were secking to preserve these natural
values but, on the other hand, preventing a scientific assessment of the extent of those
values. The Langridges later described their refusal as arising from a misunderstanding and
proposed providing access to enable wetland delineation during the course of the hearing.
The Panel was not attracted to that course of action because it was impractical and would

have unreasonably delayed the proceedings.

[159] Dr Bramley did have some information about the presence of wetlands on the Langridge
property other than Rusty Lagoon. That was obtained from the previous application
where Mr Nichol, a respected ecologist in the West Coast region, had undertaken plots
and identified and reported relevant flora values on the Langridge property near the Site.
The material provided a useful but incomplete picture, and as we understand, it was not a
delineation method of the type commonly applied under the NPS-FM using the Clarkson
method. Added to that incomplete picture is the fact that the Court of Appeal has recently
addressed wetland delineation methods in Page v. Greater Wellington Regional Conncil.” In that
case, the Court took an approach - argued for by some parties in Greater Wellington Regional
Conncil v. Adams™ - that the definition of wetland and natural inland wetland suggested a
requirement for a level of ecological complexity sufficient to sustain a wetland ecosystem
comprising flora and fauna. Thus, a wetland determination and delineation assessment has
not occurred on the Langridge property on the northern boundary. Given the Court of
Appeal’s decision, we tend to agree with Dr Bramley that it is unlikely that there are

wetlands further to the north of the Langridge property if Mr Nichol concluded, based on

19 Page v. Greater Wellington Regional Conncil [2024] NZCA 51.
20 Greater Wellington Regional Council v. Adams [2022] EnvC 25.

Page 50 of 186



[160]

[161]

[162]

Grey District Council LU3154-23
West Coast Regional Council RC-2023-0046

his plots and digest of flora, that there were no such wetlands. We also note the existence

of grazing to the north.

TiGa presented its case on the basis that the Proposal would avoid adverse hydrological
impacts on any water bodies or substrate supporting hydrophytic flora that may be
classified as within a “natural inland wetland”. That is so, TiGa argued, whether the natural
wetland was within the 100m setback or beyond it. That outcome would be achieved
through the water management system designed by Komanawa Solutions Limited.
Therefore, any delineated wetland on the Langridge property would not alter the design of
the mining system or the methods employed to achieve the required effects hierarchy. The
matrix of monitoring networks provided excellent information about subsisting
hydrological conditions at the boundary and enabled an assessment of how to maintain
those conditions with the natural consequence that these would sustain groundwater

conditions, potentially mitigating any impact on wetlands on the northern boundary.

Some doubt remains in the Panel members’ minds as to whether the Coastal Lagoons, in
whole or in part, fall outside the definition of “natural inland wetlands.” Similarly, we were

not convinced that parts of Rusty Pond did not meet this definition.

The Panel proceeded on the basis that the Coastal Lagoons and Rusty Lagoon are natural
inland wetlands under NES-FW. We have also proceeded on the basis there may be natural
inland wetlands on the Langridge property adjacent to the northern drain within 100 m of
the MDA, although within the 100 m setback. That conservative approach was endorsed

by the Director-General of Conservation.

The Director-General of Conservation’s ultra vires argument about conditions controlling mine lighting

[163]

[164]

Ms Warnock, for the Director-General, argued that any Offered Condition that we
imposed controlling mine lighting to prevent impacts on the Westland Petrel is #/fra vires if
those conditions could not meet minimum mine safety guidelines. Further, Ms Warnock
argued that TiGa did not satisfy the Panel that the proposed lighting design would meet

minimum safety standards.

The Panel does not accept that when imposing conditions under the RMA that it considers
appropriate, the Panel must also satisfy itself that those conditions can meet all other

statutory requirements. If conditions are required to fulfil the Act’s purpose and otherwise
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meet the requirements of conditions under RMA, s 108 and s 108A, then they are in#ra

vires.

[165] We received information from Mr Lawson at IAC Mining for TiGa, who confirmed the
proposed lighting design system attached to his memorandum dated 17 March 2024 was
prepared with input from a multi-disciplinary team including David Pollock, Project
Manager, Kevin Price, Senior Electrical Engineer, Dr Gary Bramley, Ecologist and
Mr Gordon Skinner, Senior Designer. Mr Lawson also stated that he was confident it
would meet both health & safety requirements and the National Pollution Guidelines for
Wildlife dated May 2023. Therefore, the factual predicate of Ms Warnock’s legal

submission did not exist.
Enforceability and efficacy of conditions

[166] Some submitters argued that the mechanisms available for enforcement were insufficient

for such a complex project subject to numerous conditions.

[167] The Panel does not agree with these submissions. The armoury available for enforcement
under the RMA is extensive, widely available, and not burdensome to institute. It is an
effective and transparent accountability system that strongly disincentivises non-
compliance or attempts to fashion a consent that is hopeless. Additionally, the following

is noted:

(a) The maximum penalties under the RMA, s 399, were substantially increased as part
of the package of reform in 2009 (Phase ii) by the Resource Management (Simplify
and Streamlining) Amendment Act 2009. This was implemented to streamline the

RMA to ensure consent requirements were met.

(b)  As part of an enforcement order the Court can review conditions where information

provided to secure consent is not fulfilled under RMA, s 129(1))(c).

Applicant’s autonomy to set the parameters of consent that, in turn, define the scope of activity and the assessment

of its effects

[168] A central question and the starting point for any assessment under RMA, s 104, must be

the actual and potential adverse effects of allowing the activity under RMA, s 104(1)(a).
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Only after that assessment can a meaningful evaluation of the proposal be undertaken,

considering other RMA, s 104 matters.

[169] The scope of the application constrains the effects of the activity. It is established RMA
practice that the Applicant may offer or agree to conditions through the consent process
before a decision is made. RMA, s 108AA(1)(a) expressly acknowledges that. Such
conditions must, in turn, limit the scope of the activity (which is shorthand for the activity’s

character, scale and intensity of effects) because they are agreed upon by the Applicant.
[170] To support these propositions we note the following:

(a)  The decision of the High Court in 88 The Strand Limited v. Auckland City Council®' at
[19] below. That observation complies with greater force to conditions agreed to by
the Applicant. In 88 The Strand conditions were offered as part of its application, so

the Court’s observations were made in that context.

“First, a consent authority, when it imposes conditions, is entitled to assume that
the Applicant and its successors will act legally and adhere to the rules and
conditions: see Barrie v. Auckland City Corporation [1975] 2 NZLR 646 (CA) 651.
That is obvious. Nothing could ever be approved if consent authorities had to
work on the contrary assumption, namely that its rules and conditions would not
be observed. There is no suggestion in this case that the noise conditions cannot

be observed.”22

(b)  The High Court has confirmed that the conditions affect the scope of the activity.

The Court is referred to Marlborough District Council v. Zindia Limited at [91] onwards.”

[171] The statutory scheme recognises an applicant’s autonomy in setting the activity and agreed

conditions of consent that the applicant seeks because:

(a) Itis for an applicant to assess the appropriate character, scale, and intensity of the

activity necessary to operate the business and secure consent.

2L 88 The Strand Limited v. Auckiland City Council [2002] NZRMA 473.
22 Note the word “cannot” suggests impossibility rather than challenging to achieve.
23 Marlborongh District Council v. Zindia Limited [2019] NZHC 2765 at paras 91-104.
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It is for an applicant to pitch what scale and intensity (parameters) appropriately
conforms the activity (and hence application) to the objectives and policies of the

relative planning instruments.
p g

[172] The scheme of the RMA supports the proposition above. See, for example:

(2)
(b)

©

(d)

RMA, s 88.
RMA, s 108AA referring to conditions agreed to by an applicant.

RMA, Schedule 4, clause 6(1)(a) and clause 6(1)(e), conditions being methods and

measures to control how the activity is undertaken.

The well-recognised liberalising underpinnings of the RMA. It is not based on a wise
use assessment. Instead, the RMA allows the market participants to provide for
community needs while meeting environmental parameters and managing

externalities using their skills and innovation.”

[173] It is also the long-standing RMA practice to consider the conditions the decision-maker

may impose. For example, in Bethwaite v. Christchurch City Councif” at p 5, Skelton | said:

Then too, we think it is permissible to consider this question having regard to any
mitigation of effects that might be achieved by the imposition of conditions. Put another
way, it is permissible to have regard to the effects of the activity, controlled by conditions
that would limit or proscribe that activity and its effects. This has been done before - see,
for example, Shell Oil NZ Ltd v Rodney District Conncil Decision No: C19/93. We did not
have the benefit of any submissions about that in this case but we think it must follow
from the way sections 104 and 105 are structured. It would not be sensible to have to rule
out a proposed activity on the ground that it failed to comply with both the pre-conditions
in section 105(2)(b) of the Act if it was clear that by the imposition of conditions on the
granting of consent, such a result could be avoided. We remind ourselves too however,
that even though a proposal might be found to satisfy one or other of the preconditions,

it does not follow that consent has to be granted.”26

24 See, for example, Whata ] in Attorney-General v. The Trustees of the Motiti Robe Moana Trust and NZMC [2017]) NZHC
1 at [11] citing “Externalities are those consequences, both beneficial and adverse, which flow from the use of the
resources.” Meridian Energy 1td v. Central Otago District Council.

[2010] NZRMA 477 (HC) at [113], per Chisholm and Fogarty JJ.

25 Bethwaite v. Christchurch City Council C085C/93 (PT).

26 At [20], paragraph 5.
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[174] That passage was cited with approval in Tumer v. Grey DC*" W089/94 (PT) and Calbeley v.
Kaipara™ at [139]:

We have considered the activities’ adverse effects as a whole, in light of the mitigating
influence of the proposed consent conditions (and in this case, also of the proposal’s

subdivision design).
Approach to formulating conditions

[175] The Panel has considered the Offered Conditions and made amendments. The Panel has
approached that task in a manner consistent with Por# of Tauranga 1.¢d v. Bay of Plenty Regional

Council’, at [26] where the Environment Court stated:

We consider the time has passed when conditions of consent can be based on statements
of intent as to what will be done at some time in the future. We will require greater certainty
of what will occur, by when, what outcomes are to be achieved, who will be responsible

and what enforcement mechanisms will be available.

Management plans

[176] Inaddition to a range of conditions setting out environmental constraints on the proposed
sand mineral mine, the Applicant proposed a suite of management plans that will manage
the detailed effects of the mine’s construction, operation, and monitoring. Each

management plan has a separate condition relating to it.

[177] Management plans are commonly used for large-scale projects. We understand
management plans to be a suitable mechanism for ensuring that conditions are complied
with, and detailed environmental effects are managed appropriately. Management plans
avoid cluttering the conditions with excessive detail, particularly with regard to how certain
construction activities or mitigation actions will occur. The caveat is that each management
plan condition must specify the purpose or objective of the plan, ideally which conditions
it is designed to assist with implementing, the minimum contents of the plan, who is to

prepare it, and who else should be consulted or involved in that process.

27 Turner v. Grey DC W089/94 (PT).
28 Calbeley v. Kaipara DC [2014] NZEnvC 182.
2 Port of Tanranga Ltd v. Bay of Plenty Regional Conncii?’ [2023] NZEnvC 270.
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[178] Therefore, a management plan implements the objectives and outcomes of the consent

and are servants of the consent, not its mastet.

[179] The High Court” has cited Wood v. West Coast Regional Council* with approval observing

that:

...In Wood v West Coast Regional Conncil, the Court acknowledged the difficulties that can
be faced in specifying a management plan as a condition of consent, particularly where it
might benefit from future amendments to keep pace with developments in technology.
The Court accepted that a management plan can be required to be prepared pursuant to s
108(3) of the Act, and that its purpose should be to provide the consent authority and
anybody else who might be interested with information about the way in which the
consent holder intends to comply with the more specific controls or parameters laid down

by the other conditions of a consent.

[180] Ms Warnock, for the Director-General, asked us to entrench the draft Avian Management
Plan into the consents so that it could not be varied even to the extent that it could not be
varied under the RMA, s 127 process. We do not agree with that approach. We have set
out in the consent conditions an avoidance ethic to protect the Westland Petrel including
by setting clear outcomes that must be achieved by the Avian Management Plan.
Management plans must retain scope for adjustment to meet those goals and we consider
there is value in the certification process that creates a dialogue amongst experts about
how these goals are best achieved by management measures. In the end the certification
process provides the Council with the ultimate control to ensure the prescribed outcomes
are met. We agree there is value in consultation with the Department of Conservation

about the finalisation of, or changes to, the Avian Management Plan.

[181] Mr Geddes asked us to entrench some management plans to limit the management
‘overhead’ carried by the local authorities. Again, we do not think that is an appropriate
course and the ability to charge for administering the consent is a sufficient protection
against an unreasonable financial burden on Councils to administer consents. Regulatory

oversight of the implementation of these consents cannot be avoided and the flexibility of

30 Guardians of Pakn Bay Association Inc v. Waikato Regional Conncil 16 ELRNZ 544 at [133].
3 Wood v. West Coast Regional Counncil [2000] NZRMA 193 (EnvC).
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management plans is an appropriate tool to manage the exigencies of a dynamic

environment while meeting the requirements of consent conditions.

As noted conditions will specify that a management plan is to be submitted to the
appropriate council and thereafter ‘certified’, which for all intents and purposes is an
approval process. Ideally, the condition should set out a process for reviewing or amending

the management plan as a project proceeds.

We have reviewed the management plan conditions recommended to us by the Applicant.

We are satisfied that they meet the above requirements.

Other issues raised by submitters and their legal relevance

[184]

[185]

[186]

Submitters raised two other issues:
(a) The impact on property values.

(b)  The prospect of a Minerals Separation plant or further mining activity within or

beyond the Site.

Concerning property values, these values are a proxy for negative environmental
externalities affecting a property. Most of the externalities that we have identified beyond
the Site are minor and none materially affect properties in the neighbourhood. Therefore,
we do not expect any material impact on property values from approving the Proposal
and, in any case, we do not consider it would be appropriate to assess any change to these

values as that would be double counting.

Concerning future activities not in the application, the Councils have determined under
RMA, s 91 that no other consents are reasonably required to determine whether the
Proposal should be consented. We are bound by those decisions. It is beyond the scope
of RMA, s 104 for us to look at any other activities that might arise or be facilitated by
approving this Proposal. We have no information that would enable us to assess the
likelihood of other mining approvals beyond the Site. The Panel understands that some
members of the community are anxious that this Proposal is a gateway to more extensive
mining activity on the Barrytown Flats. However, every proposal for mining must be

assessed on its own metits.

Page 57 of 186



Grey District Council LU3154-23
West Coast Regional Council RC-2023-0046

Interpreting planning instruments

[187] We have had to interpret some Plans for their application to certain activities. An example
is whether the greenhouse gases from mining activity meet permitted activity standards in

the Regional Air Quality Plan.
[188] We, therefore, set out our interpretation method.

[189] The interpretation or construction task of planning instruments was described in | Ra#tray
& Son Limited & Son Limited v. Christchurch City Council * by the Court of Appeal. It was
reaffirmed in Centrepoint Community Growth Trust v. Takapuna City Council” on page 706, line
45 and by Powell v. Dunedin City Conncil”* The approach is to consider the definition of a
Plan in the context of the scheme as a whole and to the policies emerging from it when examined as an

entity.

[190] Importantly, the High Court also said in Nanden v. Wellington City Councif” that the following

principles are important:
(a)  The desirability of an interpretation that avoids absurdity or anomalous outcomes.

(b) The desirability of an interpretation that is likely to be consistent with the

expectations of property owners.
(c)  The importance of practicality in administration.

NES Freshwater — functional need

Introduction to the question of whether Regulation 45D of the Resource Management (National Environmental

Standards for Freshwater) Regulations 2020 apply

[191] A key legal jurisdictional issue was whether the Proposal met the “functional need”
requirement in the NES-FW, clause 45D (6)(b) by proposing activities within the 100 m

setback envelope established for the listed activities in Regulation 45D.

32 J Rattray & Son Limited & Son Limited v. Christchurch City Council (1984) 10 NZTPA 59.
33 Centrepoint Community Growth Trust v. Takapuna City Conncil [1985] 1 NZLR 702.

34 Powell v. Dunedin City Counci/ [2004] 3 NZLR 721.

35 Nanden v. Wellington City Counci/ [2000] NZRMA 562 (HC).

Page 58 of 186



[192]

[193]

[194]

[195]

[196]

Grey District Council LU3154-23
West Coast Regional Council RC-2023-0046

The Resource Management (National Environmental Standards for Freshwater)
Amendment Regulations (No 2) 2022 from 5 January 2023 provided a discretionary
pathway for mining within wetland setbacks if three jurisdictional requirements in

subclause (6) of Regulation 45 requirements are met.

If the Proposal or any of its parts do not meet that “functional need” requirement (or
‘gateway’ as it is sometimes referred to), the pathway to consent as a discretionary activity
under Resource Management (National Environmental Standards for Freshwater)

Regulations 2020, clause 45D is not open to the Proposal.

Regulation 45D only applies to setbacks from a “natural inland wetland.” If the Coastal
Lagoons and the Langridge wetlands are not natural inland wetlands, then Regulation 45D

does not apply.

The Panel considers it should proceed on the basis that all the adjacent wetlands are
“natural inland wetlands” because the legal and factual picture is too opaque to conclude

they are not “natural inland wetlands”.

Therefore, we have assessed the activities on the basis that Regulation 45D applies.

Regulation 45D and its components

[197]

It is worthwhile to set out Regulation 45D of the NES-FW, Subpart 1, as follows:
45D  Discretionary activities

) Vegetation clearance within, or within a 10m setback from, a natural inland
wetland is a discretionary activity if it is for the purpose of the extraction of

minerals and ancillary activities.

2) Earthworks or land disturbance within, or within a 10m setback from, a natural
inland wetland is a discretionary activity if it is for the purpose of the extraction

of minerals and ancillary activities.

3) Earthworks or land disturbance outside a 10m, but within a 100 m, setback from

a natural inland wetland is a discretionary activity if it—

(a) is for the purpose of the extraction of minerals and ancillary activities;

and
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(b) results, or is likely to result, in the complete or partial drainage of all or

part of the wetland.

The taking, use, damming, or diversion of water within, or within a 100 m setback

from, a natural inland wetland is a discretionary activity if—

(@) the activity is for the purpose of the extraction of minerals and ancillary

activities; and

(b) there is a hydrological connection between the taking, use, damming, or

diversion and the wetland; and

(0) the taking, use, damming, or diversion will change, or is likely to change,

the water level range or hydrological function of the wetland.

The discharge of water into water within, or within a 100 m setback from, a natural

inland wetland is a discretionary activity if—

@) the discharge is for the purpose of the extraction of minerals and ancillary

activities; and

(b) there is a hydrological connection between the discharge and the wetland;
and

(0) the discharge will enter the wetland; and

(d) the discharge will change, or is likely to change, the water level range or

hydrological function of the wetland.

A resource consent for a discretionary activity under this regulation must not be

granted unless the consent authority has first—

(a) satisfied itself that the extraction of the minerals will provide significant

national or regional benefits; and

(b) satisfied itself that there is a functional need for the extraction of minerals

and ancillary activities in that location; and

(0 applied the effects management hierarchy.

In relation to the extraction of coal and ancillary activities, no person may apply

for a consent to carry out any activity under subclauses (1) to (5) unless the activity
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is for the purpose of the extraction of coal or ancillary activities as part of
operating or extending a coal mine that was lawfully established before 5 January

2023.

(8) At the close of 31 December 2030, the extraction of coal (other than coking coal)
is excluded from the purposes for which consent may be obtained under this

regulation.

Regulation 45D catches five listed activities, and of those, the first two only relate to

activities within a 10 m setback of a “natural inland wetland”. The Proposal does not seek

consent for activities within a 10 m setback; therefore, those two activity classes do not

apply.

The remaining three activities in subclauses (3)-(5) apply to the activity. In particular:

(@)

(b)

©

The Proposal is for earthworks and land disturbance within 100 m of the Coastal
Lagoons and the Langridge wetlands to extract minerals and undertake ancillary
activities. But for the successful operation of the hydrology system in the Proposal

the activities would result in complete or partial drainage of those wetlands (Reg

45D(3) applies).

There are components of the Proposal involving the taking, use and diversion of
groundwater within the 100 m setback for the purpose of subclause (4), where
hydrological connections between the wetland and groundwater system are
disturbed with the potential for changes in water level ranges even though the aim is

to minimise the change (Reg 45D (4) applies).

The Proposal’s hydrological system discharges water into water within the 100 m
setback and through groundwater systems with a hydrological connection so that

water will enter the wetland and is designed to achieve that outcome (Reg 45D(5)

applies).

Regulation 45D(6) precludes granting consent to activities governed by the regulation as a

discretionary activity unless three prerequisites are met.

The parties principally debated whether Regulation 45(6)(b) was met. That is, whether

there is a functional need for the extraction of minerals and ancillary activities in that location.
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