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1. INTRODUCTION 

 

1.1 My name is Peter Dean Reaburn.  I have been engaged by the Royal Forest and 

Bird Protection Society of New Zealand Inc. (“Forest and Bird”) and Bay of 

Islands Maritime Park Incorporated (“BOIMP”) to provide this planning 

evidence in relation their appeals against decisions of the Northland Regional 

Council (“Regional Council”) on the proposed Northland Regional Plan 

(“pNRP”).  I am also authorised to provide this evidence by Ngāti Kuta ki te 

Rawhiti hapū (“Ngāti Kuta”). 

 

1.2 I am a Town Planner and Director of Cato Bolam Consultants, Auckland.  I 

have a Bachelor of Regional Planning (Honours) degree from Massey University. 

I have over 40 years planning/ resource management experience, including 

managerial positions in policy and consents areas at a number of district 

councils.  I have been an independent planning consultant since 2000.  I have 

successfully completed the Ministry for the Environment course Making Good 

Decisions, with the Chair Endorsement, and I have acted as an independent 

commissioner in relation to a range of resource consent and plan change matters.  

I have been a full member of the New Zealand Planning Institute since 1982. I 

am a Trustee of the (New Zealand) Environment Foundation. 

 
1.3 I have had extensive experience in planning matters relating to the coastal 

environment.  I presented planning evidence on behalf of the Environmental 

Defence Society (“EDS”) to the Board of Inquiry Review of the New Zealand 

Coastal Policy Statement in 2008 and have been involved as an expert witness in 

a range of coastal planning matters since that time.   In 2011 I co-authored (with 

Raewyn Peart) an EDS publication “Strengthening Second Generation Regional 

Policy Statements”.  Post King Salmon1 I contributed to coastal and other 

provisions of the Northland Regional Policy Statement on behalf of EDS.  I was 

a consultant Lead Planner for Auckland Council through the hearings stage in 

relation to the Proposed Auckland Unitary Plan Outstanding Landscape, 

Natural Character and Features provisions – these, in part, related to the coastal 

environment and various issues of concern to Māori.  I have been involved in a 

number of appeals where iwi, hapū and / or whānau ancestral connections with 

land and moana have been a major issue.  In 2017 I presented planning evidence 

to the Environment Court on behalf of the Western Bay of Plenty District 

Council in relation to that Council’s appeal on the Outstanding Natural Features 

and Landscape mapping of the Proposed Regional Coastal Environment Plan at 

Matakana Island.   Also in 2017 I presented planning evidence on behalf of the 

Long Bay - Okura Great Park Society in relation to an appeal against Auckland 

Unitary Plan provisions at Okura – that was a case involving a sensitive marine 

environment.  In 2018 / 2019 I was engaged by the Northland Regional Council 

 
1 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] NZSC 38 
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as its independent s42A reporting planner on submissions to the pNRP in 

relation to genetically modified organisms.  This gave me an understanding of 

the structure of the pNRP.  Of particular relevance to this appeal, I gave rebuttal 

evidence on behalf of Forest and Bird in relation to the establishment of marine 

protection areas close to Motiti Islands in the Bay of Plenty Regional Coastal 

Plan (“the Motiti case”)2.  

 

1.4 In relation to this matter, I was initially engaged by BOIMP in August 2019 to 

provide planning advice on the appeal, specifically in respect of identifying initial 

options for pNRP mapping and provisions.  I subsequently worked with 

BOIMP, Forest and Bird and Ngāti Kuta, a section 274 party, to develop a draft 

of provisions that responded to their concerns.  I have also attended meetings 

with staff representatives of the Northland Regional Council and other section 

274 parties including Te Uri o Hikihiki Hapū and Ngāti Kuri Trust Board. I 

attended the mediation at Whangarei on 6 August 2020.    

 
1.5 I am generally familiar with the Bay of Islands, including having paddled 

regularly in the bay over many years as part of my sport, waka ama.  However, I 

have relied on detailed knowledge of the marine environment and adverse 

effects on that environment through the appellant’s other experts and research 

associated with this appeal.  As this evidence is part of the first round of evidence 

exchange, I have currently only seen the evidence provided on behalf of BOIMP 

and Forest and Bird (listed in paragraph 2.4 below).   

 
1.6 I have read the code of conduct for expert witnesses contained in the 

Environment Court Practice Note (2014) and agree to comply with it.  Except 

where I state that I am relying on the specified evidence of another person, my 

evidence in this statement is within my area of expertise. I have not omitted to 

consider material facts known to me that might alter or detract from the 

opinions I express. 

 

2. SCOPE OF EVIDENCE AND SUMMARY OF CONCLUSIONS 

REACHED 

 

2.1 The appellants seek a form of spatial marine management focused on controlling 

flora and fauna extraction methods, to protect and restore marine environments 

in key locations.  I consider the key resource management issues to address are: 

 

1. The extent to which the areas under consideration have existing 

biodiversity, natural character and cultural values and / or have potential 

values of that nature that are capable of being restored. 

 

 
2 Motiti Rohe Moana Trust v Bay of Plenty Regional Council [2020] EnvC 050 
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2. The extent to which identified flora and fauna extraction activities 

(primarily, methods of fishing) have in the past, are at present, or may in 

future, create adverse effects on the environment. 

 
3. The obligations that apply under the various resource management 

instruments that apply to manage adverse effects. 

 
4. What objectives, policies and methods are most appropriate. 

 
5. The costs and benefits of options available to address adverse effects.  

 

2.2 Geographically, this evidence is focused on the Bay of Islands, or more 

particularly the proposed Te Hā o Tangaroa Protection Area 

Rakaumangamanga-Ipipiri.  I am also aware of the relief sought by Te Uri o 

Hikihiki in respect of their relief relating to Te Mana o Tangaroa Protection 

Areas and the marine area based around Mimiwhangata.  Some of the expert 

evidence that has been prepared on behalf of BOIMP and Forest and Bird refers 

to Mimiwhangata.  I acknowledge the prospect of issues raised being applicable 

more widely in Northland’s coastal marine area and I have considered that in my 

analysis of the appellant’s proposed plan provisions.  

 

2.3 My brief has been to provide a planning assessment of the matters raised in other 

expert evidence and to review the proposed plan provisions. I do that by way of 

reference to the various requirements of section 32 of the Resource Management 

Act 1991 (“RMA”). 

 

2.4 I have read and refer in my evidence to evidence prepared by: 

 
1. Dr Vicky Froude (natural character and ecology) 

2. Dr Nicholas Shears (ecology) 

3. Dr Mark Morrison (ecology) 

4. Dr Rebecca Stirnemann (ecology) 

5. Dr Tim Denne (economics) 

6. Matutaera Te Nana Clendon, Robert Sydney Willoughby and George 

Frederick Riley (on behalf of themselves and Ngāti Kuta) 

7. Jeroen Jongejans, Julia Riddle, Craig Johnston (dive tourism business 

owners) 

 

2.5 While I have seen the relief sought by Te Uri o Hikihiki as circulated to the 

parties on 11 December 2020, and evidence for the appellants covers the 

Mimiwhangata area, I have not seen Te Uri o Hikihiki’s evidence.   I therefore 

provide only brief comment on planning matters associated with the Te Mana o 

Tangaroa Protection Areas / Mimiwhangata provisions at this stage.    Where I 

refer in this evidence to the proposed relief sought by Te Uri o Hikihiki, I am 

referring to the version of that relief circulated on 11 December. 
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2.6 My evidence is structured as follows: 

 

Section 3 (Page 5)    Explanation of the proposed planning provisions. 

 

Section 4 (Page 10)    Relevant provisions of the Resource Management Act 

1991 (“RMA”), the New Zealand Coastal Policy 

Statement 2010 (“NZCPS”), the Northland Regional 

Policy Statement (“RPS”) and the pNRP  

Section 5 (Page 17) Environmental values and adverse effects  

Section 6 (Page 25) Evaluation of Objectives 

Section 7 (Page 28)  Assessment of Proposed Provisions and Options 

Section 8 (Page 40) Conclusion 

 

2.7 I identify four options, being: 

 

1. The status quo, which includes the pNRP provisions as they stand, and 

existing measures of management under the Fisheries Act 1996 

(“Fisheries Act”); 

 

2. Further / future measures available under the Fisheries Act; 

 
3. The pNRP provisions as proposed by the appellants. 

 
4. Amended versions of the pNRP provisions as proposed by the 

appellants. 

 

2.8 The conclusions I reach are: 

 

1. The evidence shows that there are significant cultural, biodiversity and 

natural character values in the areas under consideration. 

 

2. The evidence shows that activities involving fishing have and continue 

to result in significant adverse effects on the marine environment.   

 
3. The existing objectives and policy framework makes it clear that these 

significant adverse effects are to be avoided where the environmental 

values discussed are very high3 and / or the adverse effects are 

significant.  In other cases adverse effects are to be avoided, remedied or 

mitigated. 

 

 
3 Here I use the term “very high”, in relation to environmental values, as a shortform reference to the 
values specified in Policy 11(a) and Policy 4.4.1(1)(b) of the Northland Regional Policy Statement. 
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4. The only certain way to achieve this is through a method that will manage 

extraction of flora and fauna and benthic damage from fishing methods 

that affect the benthos. 

 
5. There is no current certainty of methods being put in place utilising other 

legislation.  

 
6. This means that appropriate rules should be introduced into the pNRP. 

 

 

3 THE PROPOSED PROVISIONS 

 

3.1 The appellants’ proposed provisions are attached at Appendix A.  The 

provisions are an update of those circulated in the relief sought by the appellants. 

The main amendment is that the rules have been restructured to make them 

clearer.  As is often the case for such new provisions, they do tend to go through 

iterations as the process develops and I expect that there will be further 

refinement, including after review by the Court. 

 

3.2 This part of my evidence simply explains the provisions sought.  The provisions 

are assessed in Part 7 of this evidence where I also comment on how the 

proposed relief sought by Te Uri o Hikihiki varies from the provisions outlined 

below.   

 

3.3 Part F of the pNRP (as currently structured) contains Objectives.  Two further 

objectives are proposed.  The first objective has two alternative wordings.  These 

are: 

 
F.1.x Te Hā o Tangaroa Protection Areas 

 

Protect from inappropriate use, disturbance and development the 

characteristics, qualities and values that make up Te Hā o Tangaroa 

Protection Areas.  

 

or 

 

Protect from inappropriate disturbance, use and development the 

mauri and taonga species and their habitats, and customary values 

that make up Te Hā o Tangaroa Protection Areas.  

 
3.4 The first objective is premised on there being a spatial layer introduced into the 

pNRP as a basis for activities management.  This spatial layer is “Te Hā o 

Tangaroa Protection Areas.” The intention is for that layer to apply to the areas 

identified in the appellants’ relief.  The same layer could potentially also be 
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applied in any appropriate location in the Northland CMA.  The objective would 

apply to that layer, wherever it applies.   

 

3.5 The pNRP generally provides an outline of key characteristics, qualities and 

values of high value/overlay areas in Assessment Sheets4.  The draft Schedule 

for the proposed Te Hā o Tangaroa Protection Area Rakaumangamanga-Ipipiri 

has been populated by the appellants’ team, with Ngāti Kuta preparing the 

cultural values section. The draft Schedule sets out the various categories of 

characteristics, qualities and values which, based on known information 

including the evidence provided to this hearing, include biodiversity, natural 

character and cultural values.  Additional or different values could be used 

depending on the totality of the evidence.  

3.6 The second objective recognises the need to investigate other areas that may 

qualify as Te Hā o Tangaroa Protection Areas, and is as follows: 

 

Investigate areas that may qualify as further Te Hā o Tangaroa 

Protection Areas and implement measures for those areas that will 

protect them from inappropriate disturbance, use and 

development. 

 
3.7 Locational differences in biodiversity, natural character and / or cultural values 

that warrant different management approaches are recognised through the 

proposal for sub-areas of each Te Hā o Tangaroa Protection Area.  Sub-Area A 

has the highest quality or vulnerability of combined values, followed by Sub-

Area B and Sub-Area C.  That generic hierarchy is expected to apply wherever 

there is a Te Hā o Tangaroa Protection Area.  However, it may well be the case 

that the detail of sub-area management varies, depending on the values of that 

particular area.   

 

3.8 The spatial location of the proposed Te Hā o Tangaroa Protection Area 

Rakaumangamanga-Ipipiri has been primarily determined by Ngāti Kuta (and is 

supported by expert kaitiaki, ecology and natural character evidence).  This 

reflects an expectation that, for any Te Hā o Tangaroa Protection Area, tāngata 

whenua will have a lead role in this spatial planning exercise. The sub-Areas 

identified by Ngāti Kuta in the Te Hā o Tangaroa Protection Area 

Rakaumangamanga-Ipipiri are: 

 
Sub-Area A   Maunganui – Oke Bay Rahui Tapu 

Sub-Area A Buffer  Manganui – Oke Bay Rahui Tapu Buffer Area 
Sub-Area B   Ipipiri Benthic Protection Area 

Sub-Area C   Ipipiri-Rakaumangamanga Protection Area 

 

 
4 I have included these in Appendix B, except for those relating to natural character which are addressed 
in Dr Froude’s evidence. 
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3.9 Part D of the pNRP contains policies, with sub-part D2 being “General” 

policies.  Two policies are proposed that provide the basis for how the adverse 

effects of activities on the identified characteristics, qualities and values of each 

sub-area are required to be managed.  This is to avoid adverse effects in the areas 

that have the highest value/vulnerability and to avoid, remedy or mitigate 

adverse effects in other sub-areas.  The proposed policies are: 

 
D.2.x Te Hā o Tangaroa Protection Areas – manage adverse 

effects 

 
(1) Avoid adverse effects of activities on the identified 

characteristics, qualities and customary values of Te Hāo 
Tangaroa Protection Areas – Sub Areas A 
 

(2) Avoid, remedy or mitigate adverse effects of activities on the 
identified characteristics, qualities and customary values of Te 
Hāo Tangaroa Protection Areas – Sub Areas other than Sub 
Areas A 

 

 
3.10 Further policies relate to future Te Hā o Tangaroa Protection Areas (linking to 

the second objective), and are: 

 

(1) Consider proposals from tāngata whenua and/or the 
community to identify, investigate and monitor areas of the 
coastal marine area that are, or are likely to be, adversely 
affected by activities (including fishing). 
 

(2) Where Te Hā o Tangaroa Protection Areas have been 
identified, introduce the further marine spatial planning 
mechanisms that may be required to protect and restore them. 

 

3.11 Part C of the pNRP contains rules, with sub-part C.1 covering Coastal activities.   

 

3.12 Based on the evidence that temporary or permanent damage or destruction or 

removal of fish, aquatic life or seaweed is a major contributor to adverse effects 

on the marine environment in Te Hā o Tangaroa Protection Areas, the rules 

manage those activities.  No distinction is made between commercial and 

recreational activities, or customary fishing – all activities are covered without 

distinguishing between who conducts them or why (except in the case of very 

low impact activities that the rules would permit).  
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3.13 It should be noted that, with the exception of kina/sea urchin5, the proposed 

rules do not manage individual fish species.  This is further explained in Section 

7 of this evidence. 

 
3.14  The proposed rules can be described in three parts.  The first part relates to 

permitted activities involving the temporary or permanent damage or 

destruction or removal of fish, aquatic life or seaweed in all sub-areas of Te Hā 

o Tangaroa Protection Area.  These are (C.1.9.1): 

 

(a) All Sub-Areas (Sub-Area A, Sub-Area A buffer zone, Sub-

Area B and Sub-Area C) 

 

i. Kina/sea urchin harvest; 

ii. Resource consent monitoring undertaken in 

accordance with resource consent conditions; 

iii. Marine biosecurity incursion investigation and/or 

response; 

iv. Wildlife rescue; 

v. Monitoring and enforcement carried out by a 

regulatory agency;  

vi. Mooring, anchoring and hauling small vessels ashore;  

vii. Scientific research, conservation activities and 

monitoring undertaken by, under the supervision of, 

or on behalf of, the following entities:  

• Crown research Institutes; 

• Recognised Māori research entities; 

• Tertiary education providers; 

• Regional Councils; 

• Department of Conservation; 

• Ministry for Primary Industries; 

• An incorporated society having as one of its 
objectives the scientific study of marine life or 
natural history.  

 

3.15 The second part relates to additional permitted activities involving the 

temporary or permanent damage or destruction or removal of fish, aquatic life 

or seaweed in identified sub-areas.  These are: 

 

1. In the Sub-Area A buffer zone (permitted activities in addition 
to those listed in (a)): 

 
i. hand fishing with one line and one hook per person 

 
5 The intention is to cover both Evechinus chloroticus (also known as sea egg) and Centrostephanus rodgersii (also 
known as purple urchin). 
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ii. hand gathering of aquatic life that does not involve the 
use of scuba equipment or any implement (such as a 
knife, hook or spear). 

 
2. In Sub-Area B (permitted activities in addition to those listed 

in (a)): 
 

Any activity involving the temporary or permanent damage or 

destruction or removal of fish, aquatic life or seaweed that is 

not a prohibited activity in Section C.1.9 of this Plan. 

 

3. In Sub-Area C (permitted activities in addition to those listed 
in (a)): 

 

Any activity involving the temporary or permanent damage or 

destruction or removal of fish, aquatic life or seaweed that is 

not a prohibited activity in Section C.1.9 of this Plan. 

 

3.16 The third part (C.1.9.2) is prohibited activities involving the temporary or 

permanent damage or destruction or removal of fish, aquatic life or seaweed in 

each of the sub-areas, which are as follows: 

 

1. In Sub Area A: 

 

Any activity involving the temporary or permanent damage or 

destruction or removal of fish, aquatic life or seaweed that is 

not a permitted activity in Section C.1.9 of this Plan. 

 

2. In the Sub-Area A buffer zone: 

 

Any activity involving the temporary or permanent damage or 

destruction or removal of fish, aquatic life or seaweed that is 

not a permitted activity in Section C.1.9 of this Plan. 

 

3. In Sub-Area B: 

 

a. Bottom trawling; 

b. Bottom pair trawling; 

c. Danish seining; 

d. Purse seining, 

e. Longlining without approved seabird mitigation devices; 

f. Drift netting; 

g. Scallop or other dredging. 

 

4. In Sub-Area C: 
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a. Bottom trawling; 

b. Bottom pair trawling; 

c. Danish seining; 

d. Purse seining, 

e. Longlining without approved seabird mitigation devices; 

f. Drift netting. 

 

The rules in the appellants’ relief circulated on 11 December also contained a 

discretionary activity rule.  I have recommended that be deleted as all activities 

are either permitted or prohibited. 

 

3.17 At this stage, no definitions of terms have been proposed.  It is expected that 

the activities described will have commonly accepted meanings, however if it is 

seen as being necessary definitions can be devised. 

 

4 RESOURCE MANAGEMENT FRAMEWORK  

 

4.1 I have identified what I regard as being the most relevant provisions in 

Appendix B to this evidence, including with particularly relevant parts of those 

provisions highlighted.  Mapping of natural resources, with associated schedules, 

is shown in Appendix C, with the key maps shown with the proposed sub-Areas 

overlaid. I briefly comment on the provisions below. 

 

RMA 

 

4.2 In relation to Section 30, regional councils are tasked with the functions of 

controlling the use of land (including seabed) and associated natural and 

physical resources in the coastal marine area, extraction of natural material 

from the coastal marine area, and the establishment, implementation, and 

review of objectives, policies, and methods for maintaining indigenous 

biological diversity.  However, there is a particular limitation on controlling 

the taking, allocation or enhancement of fisheries resources for the purpose of 

managing fishing or fisheries resources controlled under the Fisheries Act.  

This limitation has been the subject of a decision by the Court of Appeal as to 

the extent to which there can be RMA management of activities involving 

fishing.  In this evidence I defer to the legal submissions on that matter. The 

legal advice I have received is that the provisions sought by the appellants are 

within jurisdiction. 

 

4.3 In relation to Section 6 Matters of national importance I consider (a) – 

preservation of the natural character of the coastal environment, (c) - 

protection of areas of significant indigenous vegetation and significant habitats 

of indigenous fauna and (e) the relationship of Māori and their culture and 

traditions with their ancestral lands, water, sites, waahi tapu, and other taonga 

EB.0633



  

11 

 

to be relevant to this case.  In relation to Section 7 Other Matters I consider 

(a) kaitiakitanga, (aa) the ethic of stewardship, 7(c) the maintenance and 

enhancement of amenity values, (d) intrinsic values of ecosystems and (g) any 

finite characteristics of natural and physical resources to be relevant. 

 

New Zealand Coastal Policy Statement 2010 

 

4.4 I consider the key objectives of the NZCPS to be as follows. 

 

4.5 Objective 1 - to safeguard the integrity, form, functioning and resilience of the 

coastal environment and sustain its ecosystems, including marine and intertidal 

areas. 

 
4.6 Objective 2 - to preserve the natural character of the coastal environment.  

 
4.7 Objective 3 – to take into account the principles of the Treaty of Waitangi, 

recognise the role of tangata whenua as kaitiaki and provide for tangata 

whenua involvement in management of the coastal environment (by the 

methods specified) 

 
4.8 Objective 4 - to maintain and enhance the public open space qualities and 

recreation opportunities of the coastal environment. 

 
4.9 Objective 6 – to enable people and communities to provide for their social, 

economic and cultural wellbeing. 

 
4.10 Objective 7 – to ensure that management of the coastal environment 

recognises and provides for New Zealand’s international obligations regarding 

the coastal environment, including the coastal marine area.6 

 

4.11 I consider the key policies of the NZCPS to be as follows7.  

 
4.12 Policy 2 - The Treaty of Waitangi, tangata whenua and Māori heritage – 

contains a number of parts relevant to the consideration of cultural values.   

 
4.13 Policy 3 - Precautionary approach is particularly relevant in those areas, in 

particular the outer part of sub-Area C, where adverse effects are uncertain, 

unknown, or little understood, but potentially significantly adverse. 

 
4.14 Policy 6 – Directs buffering of areas and sites of significant indigenous 

biological diversity where appropriate.  It also requires recognition of potential 

 
6 I consider the United Nations Convention on the Law of the Sea (“UNCLOS”) and the Convention on 
Biological Diversity (“CBD”) are likely to be relevant under Objective 7 but I defer to legal submissions 
for analysis of their relevance. 
7 Other policies that have relevance are 4, 5, 15 and 22 
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contributions to social, economic and cultural wellbeing of people and 

communities from use of the coastal marine area and requires recognition of 

the need to maintain and enhance the public open space and recreation 

qualities and values of the coastal marine area. 

 
4.15 Policy 7 - Strategic planning requires attention to be given in plans to where 

to provide for particular activities, including where those activities may be 

inappropriate or require consideration through a resource consent. 

 
4.16 Policy 11- Indigenous Biological Diversity (biodiversity) requires the 

avoidance of adverse effects on species and areas prescribed in Policy 11(a).   

Under Policy 11(b) “significant” adverse effects must be avoided and other 

effects avoided, remedied or mitigated.   

 
4.17 Policy 13 - Preservation of Natural Character requires, under Policy 13(a), 

avoidance of adverse effects of activities on natural character in areas of the 

coastal environment with outstanding natural character.  Policy (13(b)) is to 

avoid significant adverse effects and avoid, remedy or mitigate other adverse 

effects of activities on natural character in all other areas of the coastal 

environment.   

 
4.18 Policy 14 - Promote restoration or rehabilitation of natural character, requires 

that areas and opportunities for restoration or rehabilitation are identified and 

that policies rules or other methods directed at restoration or rehabilitation are 

included in plans, recognising that where degraded areas of the coastal 

environment require restoration or rehabilitation possible approaches include 

restoring indigenous habitats and ecosystems, encouraging natural 

regeneration, and creating or enhancing habitat for indigenous species   

 

Regional Policy Statement for Northland (RPS) 

 

4.19 The RPS is operative. The RPS is required to give effect to the NZCPS.  I 

consider the key provisions to be as follows. 

 

4.20 Objective 3.4 Indigenous ecosystems and biodiversity gives effect to Policies 11 

and 14 of the NZCPS.  Reference is made to protecting areas of significant 

indigenous vegetation and significant habitats of indigenous fauna, maintaining 

the extent and diversity of indigenous ecosystems and habitats in the region and, 

where practicable, enhancing indigenous ecosystems and habitats - particularly 

where this contributes to the reduction in the overall threat status of regionally 

and nationally threatened species. 

 
4.21 Policy 4.4.1 - Maintaining and protecting significant ecological areas and habitats 

–requires, under part (1) of the policy, the avoidance of adverse effects in the 

coastal environment, including areas of indigenous vegetation and habitats of 
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indigenous fauna that are significant using the criteria in RPS Appendix 5.  Under 

part (2) of the policy “significant” adverse effects must be avoided and other 

adverse effects avoided, remedied or mitigated in specified areas that include 

areas of predominantly indigenous vegetation, and habitats that are important 

for cultural or recreational purposes or are particularly vulnerable to 

modification, such as rocky reef systems.  This part is particularly relevant given 

the high cultural and recreational values of areas described in the evidence.  

 
4.22 The Explanation notes that Policy 4.4.1(1) provides the highest level of 

protection to ecosystems, habitats, and species (biological values) most at risk of 

irreversible loss, with the appropriate management response being to avoid 

adverse effects in the coastal environment.  I note that by applying an “avoid 

adverse effects” approach to all areas assessed as ecologically significant under 

the RPS (whether they would meet Policy 11(a) or (b) of the NZCPS) the 

Northland RPS is potentially more stringent than Policy 11 itself. However, this 

approach has been introduced for the Northland region specifically and is 

appropriate in that context. The Northland RPS does not separately address the 

precautionary approach required by NZCPS Policy 3, so this higher stringency 

approach can be seen as incorporating the precautionary approach.   

 
4.23 The Explanation also notes that parts (2) and (3)8 of the policy are broader in 

scope than section 6(c) of the Resource Management Act, which requires the 

protection of areas of significant indigenous vegetation and significant habitats 

of indigenous species as a matter of national importance. This is because in 

Northland many such habitats have been degraded, so there is a greater need to 

give some protection to the valued habitats that remain extant.  This likely also 

explains the greater stringency of part (1). 

 
4.24 Appendix 5 sets out the criteria used to determine whether indigenous 

vegetation or habitat(s) of indigenous fauna are “significant”.   The criteria 

appear under the headings of Representativeness, Rarity / distinctiveness, 

Diversity and pattern and Ecological context. 

 
4.25 Method 4.4.3 Statutory plans and strategies contains an obligation on the 

regional council to amend regional plans to the extent needed to ensure the plans 

implement Policy 4.4.1, including controls on use of the coastal marine area. 

 
4.26 Objective 3.12 is that tangata whenua kaitiaki role is recognised and provided 

for in decision-making over natural and physical resources.  It is supported by 

policies of providing for opportunities for tangata whenua to participate in 

planning and consenting processes (8.1.1) and for incorporation of mātauranga 

māori in decision-making, management, implementation and monitoring (8.1.3), 

plus recognition of the value of iwi and hapū management plans (8.2.1). 

 

 
8 Part (3) is not relevant as it applies outside the coastal environment. 
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4.27 Objective 3.14 addresses Natural character, outstanding natural features, 

outstanding natural landscapes and historic heritage. It seeks to identify and 

protect from inappropriate subdivision, use and development the qualities and 

characteristics that make up the natural character of the coastal environment.  

 
4.28 Policy 4.5.2 refers to the RPS mapping of high and outstanding natural character 

where caution is required to ensure activities are appropriate (see Appendix C 

for the maps).   I note that Dr Froude has identified updates to the natural 

character identification gaps that exist in the current RPS (and the pNRP).  Much 

of the extra area identified (in proposed sub-Area C) has been assessed by Dr 

Froude as being of High Natural Character9.   

 
4.29 Policy 4.6.1 – management requires avoidance of the adverse effects of use on 

the characteristics and qualities which make up the outstanding values of areas 

of outstanding natural character.  In other areas significant adverse effects are to 

be avoided and other adverse effects avoided, remedied or mitigated. Dr Froude 

describes the characteristics and values that have led to identification of ONC 

and HNC areas and the activities that require management in order to avoid 

significant adverse effects in her evidence. 

 
4.30 Objective 3.15 Active Management seeks to maintain and / or improve the 

natural character of the coastal environment and freshwater bodies and their 

margins and areas of significant indigenous vegetation and significant habitats 

of indigenous fauna.  The relevant Policy 4.7.3 - Improving natural character - 

promotes rehabilitation and restoration of natural character including in areas or 

on the values identified in Policy 4.4.1.   

 
4.31 Objective 3.12 seeks to ensure tangata whenua’s kaitiaki role is recognised and 

provided for in decision-making over natural and physical resources. When 

developing plans, Policy 8.2.1 requires the regional council to recognise and 

provide for the relationship of tangata whenua and their culture and traditions 

with their ancestral land, water, sites wāhi tapu, and other taonga, including with 

particular regard to kaitiakitanga.  

 

4.32 In general, I consider these provisions give effect to the key policies I have 

identified in the NZCPS.  I would prefer to see a policy addressing buffering of 

significant ecological areas, and there is no specific precautionary approach 

policy. 

 
4.33 It will be seen on the relevant maps in Appendix C that the RPS identifies 

outstanding natural landscapes and outstanding natural features on land areas 

adjoining the proposed sub-areas.  The appellants’ evidence does not raise the 

presence of ONLs or ONFs as being of particular relevance to the provisions 

as sought and at this stage that information is provided for reference purposes.  

 
9 Dr Froude’s EIC, Paragraphs 61 - 65 
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As far as a planning analysis is concerned I would prefer to leave any final 

comment about the relevance of the ONFs, ONLs and any other landscape 

matters until I have seen any other evidence that may relate to those matters.  

If landscape or features were seen to be relevant then additional plan 

provisions would become relevant, including Policy 15 of the NZCPS and 

related RPS policies. 

 

Proposed Regional Plan (pNRP) 

 

4.34 The pNRP is a combined regional coastal plan (for the coastal marine area) and 

regional plan (for the land).  A regional plan (including a regional coastal plan) is 

required to give effect to the RPS (and the NZCPS).   

 

4.35 There are a number of mapped overlays that apply to the CMA, including the 

areas under consideration.  These include overlays relating to Marine Pathways, 

Significant Ecological Areas, Significant Bird Areas, Significant Marine Mammal 

areas and Natural Character.  These plans appear in Appendix C, together with 

the information that relates to them. 

 

4.36 As noted above, Dr Froude has identified updates to the areas mapped as 

having natural character values.   

 
4.37 There are a number of relevant provisions in the pNRP.  I note that most of 

these are still subject to appeal and the weight to be given to them must 

recognise the possibility of amendment before they become operative.  Of 

these provisions still subject to appeal I note that key ones, including D.2.15 

(natural character) and Policy D.2.16 (ecology) use similar language to that 

used in the corresponding key RPS provisions.  However, there are parts of 

these policies that are of particular relevance to this case.   

 
4.38 In respect of Policy D.2.15 specific reference is made (in part (2)) to 

appropriate methods of avoiding, remedying or mitigating adverse effects 

including ensuring the location, intensity, scale and form of activities is 

appropriate having regard to natural elements and processes, and, in areas of 

high natural character, minimising to the extent practicable indigenous 

vegetation clearance and modification (such as the seabed). 

 
4.39 In respect of Policy D.2.16 specific reference is made (in part (3)) to areas of 

significant indigenous vegetation and significant habitats of indigenous fauna 

include Significant Ecological Areas, Significant Bird Areas, Significant Marine 

Mammal Areas and Seabird Areas.  In respect of potential adverse effects the 

policy refers to connections between areas of indigenous biodiversity, the life-

supporting capacity of the area of indigenous biodiversity, flora and fauna that 

are supported by the area of indigenous biodiversity, and natural processes or 

systems that contribute to the area of indigenous biodiversity (in part (4)).  In 
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assessing the potential for adverse effects the policy refers to taking a system-

wide approach to large areas of indigenous biodiversity and that the scale of 

the effect of an activity is proportional to the size and sensitivity of the area of 

indigenous biodiversity (in part (5)).  Appropriate methods of avoiding, 

remedying or mitigating adverse effects include careful design, scale and 

location proposed in relation to areas of indigenous biodiversity, maintaining 

and enhancing connections within and between areas of indigenous 

biodiversity, and maintaining the continuity of natural processes and systems 

contributing to the integrity of ecological areas ((in part (6)). 

 

4.40 Policy D.2.18 Precautionary approach to managing effects on significant 

indigenous biodiversity (also subject to appeal) is relevant.  The policy states 

that, where there is scientific uncertainty about adverse effects of activities on 

species listed as Threatened or At Risk in the New Zealand Threat 

Classification System including those identified by reference to the Significant 

Bird Area and Significant Marine Mammal and Seabird Area maps, or any 

values ranked high by the Significant Ecological Areas maps then the greatest 

extent of adverse effects reasonably predicted by science, must be given the 

most weight. 

 
4.41 In respect of issues of relevance to tangata whenua, there are key provisions 

that are not subject to appeal.  These include Objective F.1.8 which requires 

that tangata whenua’s kaitiaki role is recognised and provided for in decision-

making over natural and physical resources.  Policy D1.1 requires that, when 

assessing resource consents require consideration to be given to adverse 

effects on indigenous biodiversity where it impacts on the ability of tangata 

whenua to carry out cultural and traditional activities and adverse effects on 

tāiapure, mataitai or Māori non-commercial fisheries. 

 

5. SIGNIFICANCE OF THE ENVIRONMENT AND ADVERSE 

EFFECTS 

 

5.1 I defer to the factual and expert evidence that relates to the environmental values 

and significance of the areas under consideration, and adverse effects in respect 

of ecology, natural character and cultural values.  In this section of my evidence 

I summarise what I consider to be the important conclusions reached by the 

expert evidence I have reviewed to date. 

 

Ecology 

 

5.2 In respect of ecology / biodiversity all of the appellants’ ecologists present a 

combination of general assessments and further assessments relating to specific 

areas.  Dr Shears provides evidence focussing on sub-Area A and the sub-Area 

A buffer; Dr Morrison provides evidence focussing on sub-Area B and Dr 
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Stirnemann provides evidence focussing on sub-Area C and seabirds. Dr Froude 

also provides an analysis of ecology. 

 
5.3 There is a shared view amongst all ecologists that the eastern coast of Northland 

including, in particular, the Bay of Islands and open coast to Mimiwhangata 

includes a wide variety of ecologically important marine habitats and high 

diversity of species, overall being an area of high ecological significance that 

includes a combination of representative and significant natural ecosystems.   

 
5.4 There is a shared view amongst all ecologists that the main threat to indigenous 

vegetation and biodiversity on shallow reefs in these areas is fishing.  Habitats 

are adversely affected by fishing, including through removal of kina/sea urchin 

predators. Large areas of kelp forests have been lost from shallow and rocky 

reefs as a result. Other effects on marine ecology include reduced fish “work-

ups” resulting in loss of seabird feeding habitat and associated impacts on the 

ecological relationship between marine and land habitats, impacts on threatened 

or valued species caught as bycatch, and direct damage caused to the benthic 

environment (e.g. seagrass beds) from such activities as trawling and dredging.   

 

5.5 There is a shared view amongst all ecologists that the measures proposed by the 

appellants will be effective in addressing the adverse effects of fishing methods 

and protecting, maintaining and enhancing indigenous biological diversity in the 

area to which the provisions would apply.  The only reservation is in respect of 

the proposed sub-area A buffer – both Dr Shaw and Dr Froude consider better 

protection may be achieved through incorporating that buffer in sub-area A. 

 
Sub-Area A 

 
5.6 Most of sub-Area A is located in an identified Significant Ecological Area 

(Eastern Bay of Islands and Cape Brett Coast).  SEAs are identified in the pNRP 

as including significant indigenous vegetation and / or fauna habitats. Dr Shears 

explains that the western side of Cape Brett represents a unique stretch of coast 

in Aotearoa as it is largely protected from ocean swells, there is limited influence 

of land-based stressors such as sediment, and it is strongly influenced by the East 

Auckland Current. As a result, the relatively steep sloping reefs in this area 

support some of the highest diversity of reef fish in Northland, second only to 

the Poor Knights Islands10 . 

 

5.7 Dr Froude presents her analysis of the significance of sub-Area A (and the sub-

Area A buffer area) having regard to the RPS Appendix 5 significance criteria11.  

Dr Froude considers this area to be a good representative example of largely 

indigenous flora and benthic fauna that is representative of the area’s natural 

diversity, including most of the faunal assemblages in most of the guilds 

 
10 Dr Shears EIC Paragraph 16 
11 Dr Froude, EIC Paragraph 111 
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expected for the various habitat types.  Dr Froude further observes that the area 

contains a variety of tropical and subtropical species that are at their southern 

distributional limits. This has been enhanced by more than ten years of no-take 

status for Maunganui Bay.  The frigate Canterbury (sunk in 2007) is now covered 

in a variety of encrusting organisms and habitat to a variety of fish species. 

 
5.8 Dr Shears is of the view that sub-Area A (and the sub-Area A buffer area) has 

“significant” values with reference to Policy 11 of the NZCPS12 and Appendix 

5 of the RPS13.  In order to effectively maintain and restore indigenous biological 

diversity on reef ecosystems Dr Shears considers it necessary to protect 

exploited predatory species within marine protected areas.  This requires 

protection from all forms of fishing and effectively designed marine protected 

areas14. Dr Shears considers the proposed sub-Area A15 meets the Marine 

Protection Area (“MPA”) design guidelines in the NZ Marine Protected Areas 

Classification, Protection Standard and Implementation Guidelines16.  He 

considers a reduction in the size of this no-take area would severely compromise 

its ability to achieve this outcome17.  

 
5.9 The evidence identifies significant adverse effects with the following parts of 

NZCPS Policy 11(a) being relevant to sub-Area A and the sub-Area A buffer: 

 

(a) Policy 11(a)(v) areas containing nationally significant examples of 

indigenous community types: 

 

• Maunganui Bay is nationally significant in terms of the number of 

subtropical species that are found there (eg reef fish species, turtles 

and sea urchins). 

 

(b) Policy 11(a)(vi) areas set aside for full or partial protection of 

indigenous biological diversity under other legislation: 

 

• Maunganui Bay (part of sub-Area A) has a form of current 

protection (s186 Temporary Closure). However, as explained in 

the ecology evidence, the indigenous biological diversity in these 

areas is still adversely affected by fishing. 

 

5.10 The evidence identifies significant adverse effects with the following parts of 

NZCPS Policy 11(b) being relevant to sub-Area A and the sub-Area A buffer:: 

 

 
12 Dr Shears EIC Paragraph 28 
13 Ibid Paragraph 18 
14 Ibid Paragraph 40 
15 With the possible addition of the sub-Area A buffer – see Dr Shears EIC Paragraph 54 
16 Note that, on all these matters, Dr Shears makes the same conclusions in respect of the Mimiwhangata 
rahui tapu area. 
17 Dr Shears EIC Paragraph 52 

EB.0641



  

19 

 

(a) Policy 11(b)(i) areas of predominantly indigenous vegetation in the 

coastal environment: 

 

• Sub-Area A includes extensive areas of predominantly (exclusively) 

indigenous vegetation including sea grass, kelp forests and other 

macroalgal dominated habitats. 

 

(b) Policy 11(b)(ii) habitats in the coastal environment that are important 

during the vulnerable life stages of indigenous species.  

 

• Sea grass, kelp forests and other macroalgal dominated habitats 

provide nursery grounds, food and shelter for other indigenous 

marine species (e.g. crayfish, reef fish, paua).  

 

(c) Policy 11(b)(iii) indigenous ecosystems and habitats that are only found 

in the coastal environment and are particularly vulnerable to 

modification, including estuaries, lagoons, coastal wetlands, dunelands, 

intertidal zones, rocky reef systems, eelgrass and saltmarsh; 

 

• Sub-Area A includes intertidal zones, extensive rocky reef 

systems and eelgrass (sea grass). 

 

(d) Policy 11(b)(iv) habitats of indigenous species in the coastal 

environment that are important for recreational, commercial, 

traditional or cultural purposes:  

 

• Coastal reefs provide home to many species, including crayfish 

(koura), snapper (tamure), kina and paua, that are important for 

all of these purposes. 

 

(e) Policy 11(b)(vi) ecological corridors, and areas important for linking or 

maintaining biological values identified under this policy: 

 

• Sub-Area A includes a variety of marine habitats (reef and soft 

sediment) spanning a depth continuum from the intertidal to 

deeper offshore water (>40 m depth). This recognises the 

linkages and connectivity among habitats and across depth 

gradients and ensures protection of these biological values. 

 

5.11 As noted earlier, Dr Froude gives an analysis of this area concluding that it meets 

a number of the significance criteria in Appendix 5 of the RPS18.  Dr Shears 

agrees.19 

 
18 Dr Froude’s EIC, Paragraph 111 
19 Dr Shears EIC, Paragraph 23 
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5.12 Dr Shears notes that only a small part of this ecologically significant area is 

protected from fishing in a rahui.  Preliminary evidence suggests that populations 

of koura have recovered to some extent and evidence from hapū and dive 

operators suggests that the number and diversity of other species has increased 

significantly. However, Dr Shears believes “it is unlikely the existing area will be 

effective in protecting exploited species to the point that the adverse effects of 

fishing on wider biodiversity are reversed and the reef ecosystems are 

restored”20.  Dr Shears notes that indigenous vegetation such as sea grass, kelp 

forests and other macroalgal dominated habitats provide nursery grounds, food 

and shelter for many ecologically, culturally, recreationally and commercially 

important species, and can be directly and indirectly impacted by fishing21.  He 

considers fishing is the primary threat to biodiversity in the outer Bay of 

Islands22. 

 
5.13 Drs Shears and Froude’s evidence is complemented by evidence from dive 

tourism operators23 as to their experiences of the marine diversity within and 

outside the rahui. 

 

5.14 In my view, the evidence of Dr Shears and Dr Froude confirms that sub-Area 

A, and the sub-Area A buffer, is a significant area of marine biodiversity, meeting 

the criteria of significance in NZCPS Policy 11 and RPS Appendix 5.  The 

evidence confirms significant adverse effects that arise from methods of fauna 

extraction by fishing.  These are effects that must be avoided under NZCPS 

Policy 11, RPS Policy 4.4.1 and (subject to appeal outcomes) pNRP Policy 

D.2.16.  Dr Shears further identifies the potential for restoration of the quality 

of marine biodiversity, if (further) management of fishing methods was 

introduced.  This is consistent with NZCPS Policy 14 Policy 4.7.3 of the RPS 

and (subject to appeal outcomes) pNRP Policy D.2.16.   

 

Sub-Area B 

 

5.15 A significant part, although not all, of sub-Area B is located within an identified 

Significant Ecological Area (Eastern Bay of Island Biogenic Soft Sediment 

Complex).  SEAs are identified in the pNRP as including significant indigenous 

vegetation and / or fauna habitats.  It is the evidence of Dr Morrison that sub-

Area B is a biodiverse area particularly notable for its biogenic habitats24. He 

considers there are a number of ecological features that meet the criteria of 

Policy 11 of the NZCPS. This includes the following parts of NZCPS Policy 

11(a). 

 
20 Ibid, Paragraph 20 
21 Ibid, Paragraph 27 
22 Ibid, Paragraphs 29 - 33 
23 EIC Ms Riddle, Mr Johnston and Mr Jongejans 
24 Dr Morrison EIC, Paragraph 13 
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(a) Policy 11(a)(iii) - subtidal seagrass meadows and rhodolith/maerl beds 

are indigenous ecosystems and vegetation types that are threatened in 

the coastal environment or naturally rare.25 

 

(b) Policy 11(a)(v) - subtidal seagrass meadows and soft sediment 

macroalgal meadows are nationally significant examples of indigenous 

community types.26 

 

5.16 The evidence identifies significant adverse effects with the following parts of 

NZCPS Policy 11(b) being relevant to sub-Area B: 

 

(c) Policy 11(b)(ii) - habitats in the coastal environment that are important 

during the vulnerable life stages of indigenous species: 

 

• subtidal seagrass meadows and horse mussel beds, being habitats in 

the coastal environment that are important during the vulnerable 

life stages of indigenous species27 

 

(d) Policy 11(b)(iii) - indigenous ecosystems and habitats that are only found 

in the coastal environment and are particularly vulnerable to 

modification, including estuaries, lagoons, coastal wetlands, dunelands, 

intertidal zones, rocky reef systems, eelgrass and saltmarsh:  

 

• subtidal seagrass meadows, bivalve shellfish beds and 

rhodolith/maerl beds, being indigenous ecosystems and habitats 

that are only found in the coastal environment and are particularly 

vulnerable to modification28 

 
5.17 Dr Morrison identifies the same natural resources as meeting a number of 

criteria for significance in the RPS Appendix 529.  Dr Froude also concludes that 

this sub-Area meets a number of the significance criteria in Appendix 5 of the 

RPS30. 

 

5.18 Dr Morrison outlines the adverse effects on marine ecology from various fishing 

methods31.   This includes fishing using mechanical bottom contact methods 

such as trawling, Danish seining, and scallop dredging (including by recreational 

means) and fish and shellfish that are being targeted for capture; with the 

 
 
26 Ibid 
27 Ibid 
28 Ibid 
29 Ibid, Paragraph 28 
30 Dr Froude’s EIC, Paragraph 116 
31 Dr Morrison’s EIC, Paragraphs 30 - 35 

EB.0644



  

22 

 

unwanted component that is caught being known as bycatch.  With particular 

regard to the effects of scallop dredging Dr Morrison refers to a concern that 

the “positive feed-back mechanism/relationships” between organisms can be 

removed32.  

 
5.19 In my view, Dr Morrison’s evidence confirms that sub-Area B, or at least that 

part within the identified SEA, is a significant area of marine biodiversity, 

meeting the criteria of significance in NZCPS Policy 11 and RPS Appendix 5.  

The evidence confirms significant adverse effects that arise from methods of 

fauna extraction by fishing, and in particular dredging activities.  These are 

effects that must be avoided under NZCPS Policy 11, RPS Policy 4.4.1 and 

(subject to appeal outcomes) pNRP Policy D.2.16.    

 
Sub-Area C 

 
5.20 A significant part of sub-Area C is located within an identified Significant 

Ecological Area (Eastern Bay of Islands and Cape Brett Coast, Black Rocks and 

the Te Pahi Islands coast reefs, some parts of the inner estuaries and inlets), the 

notable exceptions being the bulk of the inner Bay of Islands and the outer (sea) 

part of the sub area.  SEAs are identified in the pNRP as including significant 

indigenous vegetation and / or fauna habitats.   

 

5.21 Dr Stirnemann’s evidence focusses on the outer Bay of Islands area.  Dr 

Stirnemann describes the Cape Brett to Mimiwhangata area and broader North 

Eastern Northland region as being highly important for seabirds, many of which 

are Threatened or At Risk with declining populations.  There are substantial 

anthropogenic threats to seabirds and various marine species, including from 

fishing activities. Dr Stirnemann’s evidence also describes how threats to 

seabirds also threaten terrestrial ecological function and restoration, because of 

the important ecological function that seabirds carry out in linking sea to land 

through marine nutrient transfers.33  

 

5.22 The ecology evidence identifies the following parts of NZCPS Policy 11(a) to 

be relevant to sub-Area C: 

 

(a) Threatened seabirds – Policy (a)(i) and (a)(iii)34 

(b) Habitat of indigenous marine mammal fauna, ray species, sponges and 

corals that are Threatened, at risk and data deficient – Policy (a)(i)35 

 

(c) Policy 11(b)(ii) - habitats in the coastal environment that are important 

during the vulnerable life stages of indigenous species: 

 
32 Ibid, Paragraph 32 
33 Dr Stirnemann’s EIC Paragraph 103-104 
34 Ibid, Paragraph 114 
35 Ibid 
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• habitats of indigenous marine mammal fauna and ray species that 

are threatened, at risk and data deficient - an important foraging 

habitat for rays, marine turtles and marine mammals36 

 

5.23 Dr Stirnemann also confirms, in relation to both seabirds and benthic life, that 

a number of the criteria in RPS Appendix 5 are met37. 

 

5.24 Dr Froude’s evidence refers to the whole of Area C, including the part within 

the inner Bay of Islands.  Dr Froude confirms her view that the mapped SEAs, 

which cover a high proportion of the outer Bay of Islands and open coast, are 

ecologically significant using the criteria in Appendix 5 of the operative 

Northland RPS and collectively meet the criteria for ecological significance38.  Dr 

Froude notes that the open coast beyond the outer reefs and their associated 

reef edge habitats may not have been assessed to delineate marine areas of 

ecological significance39.  However it is further noted that Dr Stirnemann does 

include a comprehensive assessment of the ecological significance of this area 

and that there are additional mangrove, saltmarsh and associated intertidal flats 

in the inner Bay of Islands that would meet the criteria for ecological 

significance40. 

 

5.25 In the area covered by Dr Stirnemann the evidence confirms that sub-Area C 

has some significant characteristics that meet criteria of significance in NZCPS 

Policy 11 and RPS Appendix 5.  The evidence confirms significant adverse 

effects that arise from methods of fauna extraction by fishing, and in particular 

bottom trawling, danish seining, longlining without approved seabird mitigation 

devices and drift netting.  These are effects that must be avoided under NZCPS 

Policy 11, RPS Policy 4.4.1 and (subject to appeal outcomes) pNRP Policy 

D.2.16.   Dr Stirnemann further identifies the potential for restoration of the 

quality of marine biodiversity, if (further) management of fishing methods was 

introduced41.  This is consistent with NZCPS Policy 14, Policy 4.7.3 of the RPS 

and (subject to appeal outcomes) pNRP Policy D.2.16.  Dr Stirnemann 

considers a precautionary approach should be adopted as marine ecosystems are 

altering due to climatic changes and marine acidification affecting prey density 

and availability which flow on to higher trophic levels, with effects on 

abundance, productivity, behaviour and community structure of seabirds.  Dr 

Stirnemann is concerned that the combined impact of fishing methods and 

climate change has a cumulative impact, and a precautionary approach is 

 
36 Ibid, Paragraph 116 
37 Ibid, Paragraphs 114 - 115 
38 Dr Froude’s EIC, Paragraph 121 
39 Ibid, Paragraph 123 
40 Ibid, Paragraphs 123 - 124 
41 Dr Stirnemann’s EIC, Paragraph 119 
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justified42.  This is relevant to Policy 3 of the NZCPS, Policy 4.4.1 of the RPS 

and   Policy D.2.18 (subject to appeal outcomes) of the pNRP. 

 
5.26 I note that there are parts of Area C, particularly around Cape Brett and within 

the same depth from the coast as sub-Area A that are in an SEA and have the 

same or similar characteristics as sub-Area A, as canvassed in Dr Shears’ 

evidence. Other SEAs in sub-Area C, including those in the inner Bay of Islands, 

have not been fully covered in evidence.   

 

Natural Character 

 
5.27 The current natural character mapping in both the RPS and pNRP identifies 

areas of Outstanding Natural Character around Cape Brett which are within 

parts of proposed sub-Areas A and C and small areas that are in the inner Bay 

of Islands in sub-Area C.  The balance of sub-Area A, about half of sub-Area B 

and a large part of sub-Area C is identified as High Natural Character.  Dr 

Froude gives a natural character assessment for all areas, notably updating this 

with further work she has carried out to supplement that already contained in 

the pNRP.  In that respect, Dr Froude points out that only about 25% of the 

area within which marine protection provisions are now sought was mapped for 

the RPS – the remaining 75% was assessed and mapped by Dr Froude in 202143.   

 
5.28 Dr Froude considers the natural character values of that area of Maunganui Bay 

where fishing has been excluded for the last ten years and extending from there 

to and around the Twins, Bird Rock and Cape Brett as “outstanding”.  For the 

remainder of sub-Area A and the sub-Area A buffer strip - Maunganui Bay to 

Oke Bay the current natural character level is assessed as being “high”.   

 

5.29 A more complex pattern of natural character significance applies to the larger 

areas identified by Ngati Kuta (Area C) and Te Uri o Hikihiki (Te Au o Mounga 

Protection Area). 

 

5.30 Dr Froude (and the other ecologists) consider that current extraction (fishing) 

methods continue to have significant adverse effects on natural resources that 

contribute to natural character44. 

 

5.31 Dr Froude considers natural restoration is likely to occur through managing 

commercial and recreational extraction/harvest of marine life and dredging, 

and trawling damage to the seabed45. 

 

 

 
42 Ibid, Paragraph 120 
43 Dr Froude’s evidence, Paragraph 53 
44 Ibid, Paragraphs 73 - 87 
45 Ibid, Paragraph 90 
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5.32 Dr Froude’s findings in respect of natural character closely align, in relation to 

the areas of significance and significant adverse effects, with those of the 

ecologists.  There is also a similar response, in this case in respect of the 

relevance of Policies 13 and 14 of the NZCPS. Policies 4.5.2 and 4.6.1 of the 

RPS and (subject to appeal) Policy D.2.15 of the pNRP.  There are significant 

adverse effects that need to be avoided, and those significant effects arise 

primarily through fishing activities. 

 
Cultural Values 

 
5.33 Matutaera Te Nana Clendon, Robert Sydney Willoughby and George Frederick 

Riley give evidence on behalf of themselves and Ngāti Kuta hapū.  I refer to this 

as the hapū evidence. 

 
5.34 The hapū evidence explains the rohe moana of Ngāti Kuta me Patukeha and 

recognises that there are overlaps with other hapū rohe moana46.  The evidence 

outlines the basis for customary management of the rohe moana fishery and the 

ongoing responsibilities of the hapū as kaitiaki and in maintaining ahi kā47.  

Importantly, taonga species are not fished48.  The evidence explains, with 

examples, the importance of rāhui as part of the kaitiaki work49. 

 
5.35 The hapū evidence explains the cultural values and customary practices within 

each of the proposed management sub-Areas50.  This is followed by details of 

how overfishing has resulted in a loss of mauri in each of these areas51, and what 

controls the hapū consider are necessary to manage those effects52.   

 
5.36 As with the ecology and natural character evidence, the cultural evidence 

identifies overfishing as having significant adverse effects on the marine 

environment, including the loss of taonga species that diminishes the hapū’s 

wairua.  I consider this linking of issues to be important.  As the evidence states, 

in Te Ao Māori everything is connected. 

 

5.37 Ngāti Kuta has a traditional and continuing cultural relationship with the area 

of coastal environment under consideration.  Ngāti Kuta is responsible for 

kaitiakitanga in this area and seeks appropriate methods for the management, 

maintenance and protection of their taonga.  This has relevance in respect of 

obligations under Policy 2 of the NZCPS, Objective 3.12, Policy 8.2.1 of the 

RPS and Objective F.1.8 and Policy D.1.1 of the pNRP. 

 

 
46 Ngati Kuta hapū evidence, Paragraphs 12 - 14 
47 Ibid, Paragraphs 21 - 35 
48 Ibid, Paragraphs 60 - 63 
49 Ibid, Paragraph 57 
50 Ibid, Paragraphs 65 - 88 
51 Ibid, Paragraphs 89 - 122 
52 Ibid, Paragraphs 123 - 141 
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6. PROPOSED OBJECTIVES 

 

6.1 This proposal amends an existing proposal (the pNRP as it currently stands).  

RMA section 32AA requires a further evaluation on any proposed changes to a 

proposed plan.  The further evaluation must be undertaken in accordance with 

section 32(1) to (4), and at a level of detail that corresponds to the scale and 

significance of the changes. RMA Section 32(1)(a) requires an examination of 

the extent to which the objectives of the proposal being evaluated are the most 

appropriate way to achieve the purpose of the Act. 

 

6.2 The proposed provisions do not rely entirely on their new objectives – there are 

other pNRP objectives that are relevant, including Objective F.1.3 (indigenous 

ecosystems and biodiversity), Objective F.1.7 (use and development in the 

coastal marine area), Objective F.1.8 (tangata whenua role in decision making) 

and Objective F.1.11 (including natural character and places of significance to 

tangata whenua).  However the framework of Te Hā o Tangaroa would be 

introduced by the new objectives. 

 

6.3 In addition, much of the evidence relating to ecology and natural character 

reflects what is already in, or referred to in, the pNRP (see Appendix C). 

 
6.4 The cultural values referred to in the hapū evidence are place-specific.  That 

evidence is consistent with what is expected under the various tangata whenua 

provisions I have cited.  RMA Section 6(e) and 7(a), NZCPS Objective 3 and 

Policy 2, RPS Policy 3.12 and pNRP Objective F.1.8 all require that tangata 

whenua’s kaitiaki role is recognised and provided for in decision-making.  The 

hapū evidence describes what those kaitiaki responsibilities are, and they are in 

turn based on principles of Te Ao Māori, mātauranga and tikanga.  Ngāti Kuta 

has taken a lead role in identifying Te Hā o Tangaroa Protection Area 

Rakaumangamanga-Ipipiri and the boundaries of its sub-Areas, and a 

fundamental reason for the provisions as sought is achieving regulatory 

alignment with those kaitiaki responsibilities. 

 
6.5 Te Uri o Hikihiki seek a similar response in their rohe moana and I am aware of 

other iwi / hapū interest in other parts of Tai Tokerau.   

 
6.6 The most appropriate way these concerns can be addressed is through a form 

of spatial planning.  Critically, planning that includes as an integral component 

cultural values, even if not initiated by tangata whenua (which I consider would 

be most likely), would need to be informed by tangata whenua involvement. 

This should then be supported by other inputs that, as currently proposed, 

include biodiversity and natural character.  These characteristics, qualities and 

values, and existing or potential adverse effects on those characteristics, qualities 

and values combine, to inform the spatial layer.  That is why a specific overlay 

is sought rather than amendments to the SEA and natural character overlays. 
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6.7 There is a gap in the pNRP, which does not currently recognise in a spatial way 

how particular areas of the marine environment can be managed to reflect a 

combination of ecology, natural character and iwi / hapū values.  It is 

accordingly appropriate to add an objective that recognises the need to identify 

Te Hā o Tangaroa Protection Areas53 and the characteristics, qualities and values 

of those areas, and the need to protect those areas from inappropriate use.  It is 

also appropriate, acknowledging that not all possible Te Hā o Tangaroa 

Protection Areas have been identified yet, to add an objective relating to future 

Te Hā o Tangaroa Protection Areas.   

 
6.8 On this basis, I support the two objectives proposed and repeated below. 

 
Protect from inappropriate use, disturbance and development the 
characteristics, qualities and values that make up Te Hā o Tangaroa 
Protection Areas.  
 

Investigate areas that may qualify as further Te Hā o Tangaroa 
Protection Areas and implement measures for those areas that will 
protect them from inappropriate disturbance, use and 
development. 

 

6.10 In my view these objectives are the most appropriate way to achieve the purpose 

of the Act. 

 

6.11 The alternative first objective wording is54: 

 

Protect from inappropriate disturbance, use and development the 
mauri and taonga species and their habitats, and customary values 
that make up Te Hā o Tangaroa Protection Areas.  

 

6.12 I acknowledge this wording may be appropriate, however I prefer the objective 

wording in Paragraph 6.8 above. My primary reason for not preferring the 

alternative objective wording is that the proposed schedule is of “characteristics, 

qualities and values”, which are terms used in other relevant provisions.  Cultural 

values, which in any area will likely include mauri and taonga species and their 

habitats, are an integral part of those characteristics, qualities and values.  

However there are other relevant matters that are separately recorded in the 

schedule, including those characteristics, qualities and values already referred to 

in the pNRP relating to natural character and ecology. I note, also, that with the 

exception of kina / sea urchins the proposed rules do not specifically relate to 

individual species.   

 

 
53 This is the name preferred by the appellants, but I acknowledge there are alternatives that may be 
preferred, and it could change. 
54 I note this wording is preferred in the relief sought by Te Uri o Hikihiki 
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6.13 I have given consideration as to whether the objectives should include reference 

to restoration outcomes.  The evidence, in particular relating to sub-Area A, is 

that restoration is a key outcome sought, and there is a high likelihood, over time, 

that restoration of natural values will occur.  Existing provisions in the pNRP 

refer to restoration and may be sufficient.  However, I would support further 

consideration of a targeted outcome in these provisions.   

 

 

7 ASSESSMENT OF THE PROPOSED PROVISIONS AND OPTIONS 

 

Policies and Spatial Planning 

 

7.1 RMA Section 32 (1)(b) requires an examination as to whether the provisions in 

the proposal are the most appropriate way to achieve the objectives. An 

important part of this examination is an assessment of the efficiency and 

effectiveness of the provisions in achieving the objectives (section 32(1)(b)(ii)).  

 

7.2 The proposed policies are: 

 

D.2.x Te Hā o Tangaroa Protection Areas – manage adverse 
effects 
 
In Te Hā o Tangaroa Protection Areas 

 
(1) Avoid adverse effects of activities on the identified 

characteristics, qualities and customary values of Te Hā o 
Tangaroa Protection Areas – Sub Areas A 

 
(2) Avoid, remedy or mitigate adverse effects of activities on the 

identified characteristics, qualities and customary values of Te 
Hā o Tangaroa Protection Areas – Sub Areas other than Sub 
Areas A 

 
 
D.2.x Possible Future Te Hā o Tangaroa Protection Areas 

 
(1) Consider proposals from tāngata whenua and/or the 

community to identify, investigate and monitor areas of the 
coastal marine area that are, or are likely to be, adversely 
affected by activities (including fishing). 

 
(2) Where Te Hā o Tangaroa Protection Areas have been 

identified, introduce the further marine spatial planning 
mechanisms that may be required to protect and restore them. 

 

7.3 The proposed objectives and policies envisage the identification of Te Hā o 

Tangaroa Protection Areas and sub-areas.  There are a number of overlays, both 

in the RPS and the pNRP, that relate to the areas under consideration.  These are 
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already a form of spatial planning, as they identify particular resources and values 

and are the basis to objectives, policies and rules relating to those values.  However 

these overlays arise more from the identification and mapping of constraints than 

the identification of areas which have a place-based forward-thinking objective.  

 

7.4 The Environment Foundation Environment Guide55 includes the following 

statements about marine spatial planning: 

 

As the marine area becomes more utilised, conflicts between 

activities are becoming more acute. This has been increasingly 

evident in New Zealand, with recent conflicts between marine 

protection and fisheries interests; between fishing and mining 

activity; and between aquaculture and landscape protection. Such 

poorly managed conflicts create cost and uncertainty for all parties 

and the environment. 

 

Marine spatial planning is a rational and strategic approach which 

can be used to proactively plan for the future use of the marine 

environment. At its heart is a concern to protect the underlying 

ecological backbone or productivity of the marine area, but it also 

seeks to reduce conflict and maximise synergies, providing greater 

certainty on where marine activities can and cannot locate. 

 

Marine spatial planning seeks to provide greater direction on how 

defined areas of marine space, including coastal and offshore areas, 

are to be managed in order to meet desired societal outcomes.  

 

7.5 A definition of marine spatial planning is: 

 

Ecosystem-based MSP [marine spatial planning] is an integrated 

planning framework that informs the spatial distribution of 

activities in and on the ocean in order to support current and 

future uses of ocean ecosystems and maintain the delivery of 

valuable ecosystem services for future generations in a way that 

meets ecological, economic, and social objectives56. 

 

7.6 I agree with these statements, subject to adding “cultural objectives” to the 

definition.  The Guideline referred to specifically refers to best practice including 

the need to integrate mātauranga Māori into the understanding of the issues and 

potential solutions. 

 

 
55 http://www.environmentguide.org.nz/issues/marine/marine-spatial-planning/ 
56 Definition proposed by 21 scientists in Foley et al “Guiding ecological principles for marine spatial 
planning”, Marine Policy 2010 
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7.7 A more recent publication from the Environmental Defence Society makes the 

following observation about marine spatial planning in New Zealand: 57  

 
Marine spatial planning is at the cutting edge of marine 

management internationally and there is a growing international 

convergence towards fisheries ecosystem planning as a way of 

managing ecosystem scale impacts associated with the fishing 

sector. New Zealand is currently behind many other countries in 

adopting such approaches and needs to rapidly improve in this 

important area. 

 

7.8 From a marine spatial planning perspective, I support the introduction of new 

provisions as proposed.  The provisions are forward-thinking in that they focus 

on protection and restoration of ecological and cultural resources and provide for 

an ongoing identification process, recognising the limitations of the current 

process.  They are also consistent with other, albeit more general, provisions in 

the pNRP identified in section 4 of my evidence and in Appendix B.  The 

proposed Te Hā o Tangaroa Protection Areas have similarities to the zone 

method we are familiar with in land-based planning.   

 

7.9 The protection policies set up a hierarchy of expected management outcomes 

consistent with the assessed qualities of the various sub-areas.  Sub-Areas A 

contain, either individually or collectively, identified characteristics, qualities and 

customary values that are significant to the extent that a “no adverse effects” 

threshold is appropriate.  In other sub-areas an opportunity is available, where 

adverse effects cannot be avoided, for remedy or mitigation.   

 
7.10 Ngāti Kuta has taken a lead role in identifying the Te Hā o Tangaroa Protection 

Area Rakaumangamanga-Ipipiri and the boundaries of its sub-Areas.  The expert 

evidence given of each sub-area’s identified characteristics, qualities and 

customary values and the adverse effects that impact on those matters are the 

justification for the proposed policy thresholds. 

 

7.11 The proposed future Te Hā o Tangaroa Protection Areas policies appropriately 

respond to the second objective.  I would expect that future requests for a Te Hā 

o Tangaroa Protection Area will most likely come from or in close association 

 
57 Voices From the Sea: Managing New Zealand’s Fisheries: Raewyn Peart EDS 2018, Page x.  This report 
“takes an in depth look at the country's fisheries management system, as applied to inshore fisheries, from 
the perspective of those directly involved in its operation. The methodology adopted for the research 
included a national and international literature review; an economic analysis and review of stock 
assessment data for some key stocks; and around 60 in-depth interviews with  people closely involved in 
fisheries management. The interviews focused on several case study areas; the Hauraki Gulf, Kaipara 
Harbour, Marlborough Sounds and Tasman / Golden Bays and associated fish stocks but also probed 
broader issues.” (Page vi) 
https://www.eds.org.nz/assets/Publications/Voices%20from%20the%20Sea_LO-
RES.pdf?k=83267e639e 
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with tāngata whenua, and in any case would need to have tāngata whenua 

involvement. 

 
7.12 As noted in Paragraph 6.13 above, a possible further development of the policies 

would address restoration of the marine environment.  Subject to confirmation 

from the ecology experts, this policy could relate specifically to sub-Area A, or to 

all sub-Areas. 

 
Existing Management 

 

7.13 One of the reasonably practicable options58 is the status quo, which includes the 

pNRP provisions as they stand, and existing measures of management under the 

other legislation, including the Fisheries Act. 

 

7.14 Dr Froude has a comprehensive knowledge of the range of existing management 

mechanisms applying to the area under consideration, including the history of 

their development over a number of years, and describes these in her evidence59.   

 

7.15 Dr Shears provides comment on the effectiveness of the Fisheries Act, stating: 

 
Existing management under the Fisheries Act 1996 focuses on 

managing catch levels of certain species and does not ensure 

protection and restoration of the complexity of marine ecosystems 

or adequately address wider impacts on biodiversity.  As a result, 

current management under the Fisheries Act does not achieve the 

objectives and policies of the New Zealand Coastal Policy 

Statement (NZCPS) or the Northland Regional Policy Statement60.  

7.16 In general, the evidence illustrates that existing management mechanisms are not 

being effective in preventing further degradation of the marine environment.  The 

most effective measure has been the Fisheries Act s186 temporary closure area at 

Maunganui Bay which has been in existence since November 2010, and renewed 

biannually.  Dr Shears states the following in relation to that area: 

 

Sub-Area A would extend the existing no-take rahui at Maunganui 

Bay to Oke Bay. The current rahui area is very small (~1.6 km2) 

and therefore the biodiversity values are greatly impacted by edge-

effects/fishing on the boundary (Appendix 3(A): effective area of 

MPA is only ~1km2).  High levels of fishing for snapper on the 

boundary at the entrance of the bay likely explains the limited 

response of snapper to protection in the rahui area.  By increasing 

the size of the protected area this will encompass a wider range of 

 
58 RMA Section 32 (1) requires identification of other reasonably practicable options for achieving the 
objectives 
59 Dr Froude’s EIC, Part 4, from Paragraph 125 
60 Dr Shears’ EIC, Paragraph 5 
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habitats, reduce the adverse effects of fishing on the area, and 

provide more effective protection for indigenous biological 

diversity61.   

7.16 I discuss the option of continuing temporary closures below. 

 

Future Management Using Means Other than the pNRP 

 

7.17 Another reasonably practicable option is to further pursue opportunities 

available under the other legislation, including the Fisheries Act 1996 and the 

Marine Reserves Act 1971. 

 

7.18 The purpose of the Fisheries Act is (Section 8):  

 

(1)  …to provide for the utilisation of fisheries resources while 

ensuring sustainability. 

(2)  In this Act,— 

 

ensuring sustainability means— 

 

(a)  maintaining the potential of fisheries resources to meet the 

reasonably foreseeable needs of future generations; and 

(b)  avoiding, remedying, or mitigating any adverse effects of 

fishing on the aquatic environment 

 

utilisation means conserving, using, enhancing, and 

developing fisheries resources to enable people to provide 

for their social, economic, and cultural well-being. 

 

7.19 Section 11 of the Fisheries Act relates to Sustainability measures.  Under this 

section the Minister of Fisheries may set or vary any sustainability measure for 1 

or more stocks or areas, after taking into account a range of matters, including 

any effects of fishing on any stock and the aquatic environment.  Before setting 

or varying any sustainability measure the Minister shall have regard to any 

provisions of, amongst other matters, any regional policy statement, regional plan, 

or proposed regional plan under the RMA.  The range of range of fisheries 

management tools to manage the impacts of fishing activity can include: 

 

1. the catch limit (including a commercial catch limit)  

2. restricting the size, sex or biological state of the species harvested  

3. restricting the areas from which any species may be harvested 

4. restricting the fishing methods that can be used to harvest any stock or 

which are deployed in any area  

 
61 Dr Shears EIC, Paragraph 51 
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5. restricting the fishing seasons that apply to any stock, any area, any 

fishing method or any fishing vessel  

 

7.20 The EDS publication Voices of the Sea makes the following statement about the 

purpose of the Fisheries Act: 

 

The definitions of “utilisation” and “sustainability” are broad and 

refer to the needs of future generations, addressing adverse effects 

on the marine environment and enabling people to provide for the 

social economic and cultural wellbeing. Confusion can arise in the 

fisheries management context, between the use of the concept 

sustainability when referencing biological fish production through 

the term “maximum sustainable yield” and the use of 

“sustainability” in the broader context of addressing impacts on 

the marine environment, with the two concepts often unhelpfully 

conflated and the disentangling drawing great ire.62   

 

7.21 Dr Shears makes a similar observation about the potential effectiveness of 

Fisheries Act measures: 

 

Fishing activity is managed under the Fisheries Act 1996, which 

gives commercial, recreational, and customary fishers access to 

resources while ensuring fish stocks are managed sustainably. 

While there are provisions for avoiding, remedying or mitigating 

any adverse effects of fishing on the aquatic environment, 

implementation of the Fisheries Act is focussed on setting 

sustainable catch levels on a species by species basis and 

determining how many fish can be harvested from large-scale 

fishery management areas. Sustainability targets are set according 

to fishery rather than biodiversity values.  As recognised in the 

NZCPS, coastal ecosystems are complex and interconnected.  This 

single species approach does not maintain natural and biological 

processes, having regard to the dynamic, complex and 

interdependent nature of ecosystems63.   

 

7.21 Neither does the Fisheries Act address effects on natural character in the manner 

that the RMA and its policy documents require. 

 

7.22 Temporary Closures under s186A of the Fisheries Act 1996 are temporary and 

are made only if the Minister is satisfied (S186A (2)): 

 

 
62 Voices from the Sea, Page 35 
63 Dr Shears’ EIC, Paragraph 30 
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.. that it will recognise and make provision for the use and 

management practices of tangata whenua in the exercise of non-

commercial fishing rights by- 

 

(a) improving the availability or size (or both) of a species of fish,  

aquatic life, or seaweed in the area subject to the closure, 

restriction, or prohibition; or 

 

(b) recognising a customary fishing practice in that area. 

 

7.23 Apart from the continuing need and uncertainty of applying for temporary 

closures, the issue with this section is that it is focussed on improving aquatic life 

for non-commercial fishing purposes – it does not provide for biodiversity 

outcomes, or long-term protection. 

 

7.24 Taiapure-local fisheries are created by Order in Council for areas that have 

customarily been of special significance to any iwi or hapū as a source of food or 

for spiritual or cultural reasons. Where a taiapure is established a management 

committee appointed by the Minister of Fisheries, and there is potential for fishing 

controls to be included, but only through the management committee making 

recommendations to the Minister for the promulgation of fishing regulations and 

the Minister making those recommendations  (Fisheries Act Part 9). 

 

7.25 Mataitai reserves are declared by the Minister of Fisheries through notice in the 

Gazette where there is a special relationship between tangata whenua and the area. 

The minister appoints a tangata kaitiaki /tiaki to manage the mataitai, who is then 

empowered to make bylaws restricting fishing activity.  Commercial fishing is not 

normally permitted in a mataitai reserve. 

 

7.26 The taiapure and mataitai options already exist in the Bay of Islands and have been 

excluded from the proposed Te Hā o Tangaroa Protection Area 

Rakaumangamanga-Ipipiri as they are managed by other hapū.  I understand from 

discussions with the appellants that the Waikare Inlet Taiapure of 1800ha has no 

additional restrictions on fishing activities or impacts. Te Puna Mataitai, which I 

understand is one of the largest in the country, covers 20sq km within waters 

around islands at the entrance to the Bay. This area prohibits commercial fishing 

and the taking of mussels (temporary bylaw to address significant overharvesting 

of green-lipped mussels)64.   

 

7.27 Under the Marine Reserves Act 1971, marine reserves may be established in areas 

that: 

 

 
64 Dr Froude’s EIC, Paragraph 126 
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• contain underwater scenery, natural features, or marine life of such 
distinctive quality, or  

• so typical, beautiful or unique that their continued preservation is in the 
national interest. 

 

Marine reserves are strictly 'no take', including marine life, shells, rocks and 

driftwood. 

Examples within eastern Northland and northern Auckland include the Poor 

Knights, Leigh and Tawharanui.  

 

7.28 Ngati Kuta’s hapū Management Plan opposes marine protection by way of 

marine reserves65 and the hapū evidence also refers to this66. 

 

7.29 Taking all of the above into account, I acknowledge the Fisheries Act, Marine 

Reserves Act and other legislation may provide possibilities to achieve the stated 

Objectives.  If, under other legislation, there was confidence controls on fishing 

were already in place, or to be put in place, then a cross-reference to those 

protections in the pRECP could be seen as satisfying those objectives. 

 
7.30 However alternative measures are not in place and there is no current initiative or 

prospect of any of them being pursued.   Conversely, much of the necessary RMA 

framework is already in place, and this regional plan process allows the necessary 

protection / management mechanisms to be secured.   

 

7.31 On this basis I consider a pNRP method is necessary, and to achieve the 

objectives and policies that method should include rules controlling fishing.  The 

benefit of those rules will be in ensuring a restoration of marine ecology (necessary 

for the maintenance of indigenous biodiversity) in the subject areas, including 

recognition of the tangata whenua values relating to that area. 

 

Proposed Method – pNRP Rules 

 
7.32 The factual and expert evidence given on behalf of the appellants is that methods 

of fishing, and, specifically in sub-Area A, any fish-take (apart from kina / sea 

urchins) has and continues to result in significant adverse effects on marine 

ecology and natural character.  The hapū evidence is also that fishing has and 

continues to result in significant adverse effects on resources or areas of cultural 

significance to tāngata whenua.  

 

7.33 If this evidence is to be accepted, then it is methods of fishing, and in some areas 

the removal of fish generally that needs to be managed to achieve the 

environmental outcome sought, i.e. protection from inappropriate use, 

disturbance and development of the characteristics, qualities and values that make 

 
65 Whakatakoto Kaupapa Mo Te Hapū o Ngāti Kuta kit e Rawhiti Page 115 
66 Hapū evidence, Paragraph 91 
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up Te Hā o Tangaroa Protection Areas.  Damage or destruction of other aquatic 

life or seaweed are other matters that justify appropriate management control. 

 
7.34 I note that “fishing” in this context does not include aquaculture, which is 

separately managed in the pNRP.  A note in the provisions clarifies this. 

 
7.35 The proposed rules have been devised according to expert advice (including from 

hapū) as to what level of management is appropriate in each sub-area. 

 
7.36 The proposed permitted activities rule C.1.9.1(a) would apply to any Te Hā o 

Tangaroa Protection Area.  The permitted activities are similar to those put in 

place in the Motiti case and in my opinion can be regarded as appropriate activities 

that would at most have minor or transitory adverse effects.  The major addition 

is allowance for the taking of kina / sea urchins67.  In that respect I note that the 

taking of kina is already the sole exclusion from the no-take prohibition under the 

Maunganui Bay s186 closure.   

 
7.37 Apart from the activities permitted in rule C.1.9.1(a), all other activities in sub-

Area A would be prohibited under rule C.1.9.2 (a).  This effectively makes 

permanent for the life of the pNRP, rather than temporary for two years, the 

prohibitions that already exist under the temporary s186A closure. It would also 

extend the application of those prohibitions from Maunganui Bay to Oke Bay. Dr 

Shears provides comprehensive evidence justifying why it is appropriate to 

increase the size of this no-take area68.  This is also an area supported in the hapū 

evidence69. 

 
7.38 The proposed permitted activities rule C.1.9.1(b) relates to the sub-Area A buffer 

only.  It allows hand fishing and hand gathering of aquatic life.  These have been 

assessed in the expert evidence as being activities with acceptable adverse effects70.  

I consider that provision of a buffer area would be consistent with NZCPS Policy 

6.1.j. I do note however that Dr Shears and Dr Froude have both indicated that 

their independent expert opinion is that this area should be incorporated in the 

“no-take” sub-Area A.   

 
7.39 The proposed permitted activities rules C.1.9.1(c) and (d) allow, as permitted 

activities, for any activity that is not otherwise a prohibited activity in those sub-

areas.  

 
7.40 The prohibited activities in sub-Area B are: 

 
a. Bottom trawling; 

 
67 Any take of kina/sea urchins would be permitted under the pNRP but would still be subject to any 
Fisheries Act controls that may apply. 
68 Dr Shears’ EIC, Paragraphs 20, 42, 51(b) 
69 Hapū evidence, Paragraphs 65 – 72,  89 -99 and 126 
70 Dr Shears’ EIC, Paragraph 55, Hapū evidence, Paragraph 128 
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b. Bottom pair trawling; 

c. Danish seining; 

d. Purse seining, 

e. Longlining without approved seabird mitigation devices; 

f. Drift netting; 

g. Scallop or other dredging. 

   

7.41 The prohibited activities in sub-Area C are: 

 

a. Bottom trawling; 

b. Bottom pair trawling; 

c. Danish seining; 

d. Purse seining, 

e. Longlining without approved seabird mitigation devices; 

f. Drift netting. 

 

7.42  In these sub-areas it has been regarded as most appropriate to target those 

activities that have the most damage, in particular to the benthic environment.  

Activities including bottom trawling proposed to be prohibited have the potential 

for significant benthic ecosystem damage71. 

 

7.43  Dr Morrison discusses the adverse effect and controls necessary to manage 

effects of fishing on soft sediment ecosystems in Sub-area B, and this includes the 

need to manage recreational scallop dredging, which is currently not controlled72.   

Dr Froude also discusses the positive effects of controlling recreational scallop 

dredging in her evidence73.  The hapu evidence discusses the adverse effects of 

fishing, including scallop dredging and supports the proposed prohibited 

activities74. 

 
7.44 In respect of sub-Area C Dr Stirnemann supports controls on trawling, purse 

seining and long-lining to manage adverse effects on benthic invertebrates, food 

resources for threatened seabirds and managing effects of bycatch.  Dr 

Stirnemann also supports additional controls on fishing, or fishing methods, to 

improve the resilience of seabird populations against both natural and human 

impacts as well as changing climatic effects75.  The mitigating effects of seabird 

mitigation devices are also discussed76. 

 

7.45 Dr Froude confirms her view that prohibitions on bottom trawling should help 

to restore the natural character of the benthic habitats in those areas where 

 
71 Dr Stirnemann’s EIC, Paragraphs 89-90 
72 Dr Morrison’s EIC, Paragraphs 30 -37. 
73 Dr Froude’s EIC, Paragraphs 13 and 89? 
74 Hapu Evidence, Paragraphs 100 – 109, 133 - 134 
75 Dr Stirnemann’s EIC (summary), Paragraphs 14 - 18 
76 Ibid, Paragraphs 16, 98, 120 
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trawling occurs (primarily north of the Bay of Islands and Cape Brett)77. In 

respect of purse seining Dr Froude considers the prohibition of that activity 

would help to restore more natural levels of schooling fish for a variety of species 

and improve the survival chances for some tropical vagrants.  This would again 

improve natural character in this area78. 

 
7.46 Dr Stirnemann discusses the effects of drift netting.  Because drift nets are not 

selective of species, their use results in a large by-catch of non-target fish, sharks, 

turtles, seabirds, and marine mammals. Given this threat, to avoid adverse effect 

they should not be used79.  I understand that drift netting is prohibited 

throughout New Zealand under the Driftnet Prohibition Act 1991, and that its 

inclusion in the list of prohibited activities in the pNRP is to reflect its already 

prohibited status (i.e. there is no change to the status quo). 

 
7.47 The hapū evidence supports the prohibited activity rules as proposed for sub-

Area C, also raising a concern about taonga species80. 

 
7.48 Based on the expert advice, I support the prohibitions proposed in these sub-

areas. 

 
 

Efficiency, effectiveness and benefit and cost  

 

7.49 Under section 32(2) the assessment must: 

 

(a) identify and assess the benefits and costs of the environmental, 

economic, social, and cultural effects that are anticipated from the 

implementation of the provisions, including the opportunities for— 

 

(i)   economic growth that are anticipated to be provided or reduced; 

and 

(ii)   employment that are anticipated to be provided or reduced; and 

 

(b) if practicable, quantify the benefits and costs referred to in paragraph 

(a); and 

 

(c) assess the risk of acting or not acting if there is uncertain or insufficient 

information about the subject matter of the provisions 

 

7.50 Dr Denne provides expert evidence on benefits and costs.  He uses a Cost 

Benefit Analysis framework to identify the expected economic effects of 

 
77 Dr Froude’s EIC, Paragraph 90 
78 Ibid, Paragraph 91 
79 Dr Stirnemann’s EIC, Paragraph 117 
80 Hapu evidence, Paragraphs 135 - 141 
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establishing what he describes as marine protected areas (MPAs) on commercial 

and recreational fishers, on divers and snorkellers, and on the wider community.   

Dr Denne works from the basis of what extra restrictions would be introduced 

by the proposed measures and discusses modifications and costs that would 

occur in relation to fishing practices for both commercial81 and recreational 

fishers82.   

 

7.51 In respect of commercial fishing Dr Denne states that the availability of Annual 

Catch Entitlements under the Quota Management System is the binding 

constraint.  The area available for fishing may not be the binding constraint on 

the quantity of fish caught and the revenue obtained, as a commercial fisher, 

restricted from fishing in one area, can move to another. Where fishing is not 

prohibited altogether, a fisher may be able to change to a different fishing 

method.   There would however be costs in needing need to travel further or to 

fish for longer, or to change methods of fishing. 

 
7.52 In respect of recreational fishing Dr Denne states that the costs for recreational 

fishers who currently use areas in which restrictions would be established, would 

not be expected to be significant if there were nearby substitute sites where the 

same activities can be pursued.  However, the substitute sites may provide less 

value or enjoyment83. 

 
7.53 In respect of the costs of monitoring and enforcement, Dr Denne considers 

identifying such costs is not straightforward as it depends on the level of 

enforcement, levels of community engagement and the expected conservation 

outcome. Costs will be high when there is continuous patrolling and 

enforcement but can be low where it depends more on voluntary measures 

and/or reporting by locals.  

 
7.54 Dr Denne then identifies benefits that include what the proposed provisions set 

out to achieve, i.e. the restoration of habitats and an increase in biodiversity and 

abundance and cultural benefits.  Other benefits discussed include recreational 

benefits, existence values and spillover benefits. 

 
7.55 A significant benefit of the proposed provisions is that they would provide 

effective protection from the adverse effects of fishing in respect of tangata 

whenua values, biodiversity and natural character.  There would be a cost to 

these values if management provisions were not introduced.   

 
7.56 The analysis of costs and benefits is assisted by the evidence of Jeroen Jongejans, 

Julia Riddle and Craig Johnston who are dive tourism business owners well 

familiar with the areas under consideration.  These business owners identify the 

social and economic benefits that would be experienced if the proposed controls 

are confirmed, on the basis that they will restore the marine environment and 

provide a wider and more attractive resource for diving and the visitor industry 

 
81 Dr Denne’s EIC, Paragraphs 18 - 21 
82 Ibid, Paragraphs 22 – 27 
83 Ibid, Paragraph 23 
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associated with that activity.  I consider that this evidence is not only relevant to 

the costs and benefits assessment, but also to the requirement in NZCPS Policy 

6.2.b to recognise the need to maintain and enhance the public open space and 

recreation qualities and values of the coastal marine area. 

 
7.57 With regard to effectiveness the evidence shows that there is now knowledge 

from other locations, such as Leigh and the Poor Knights, that a sufficiently 

sized no-take area can have significant benefits to the marine environment.  That 

confidence certainly exists for the proposed sub-area A, and the sub-Area A 

buffer – recognizing that greater benefits would accrue if the buffer was included 

in sub-Area A. 

 
7.58 In sub-Areas B and C there is confidence that the controls proposed will address 

further degradation, in particular of the benthic environment.  There may be less 

confidence for those areas that there would be a reverse of the decline these 

areas have experienced, however monitoring will later show whether or not this 

is the case. 

Alternatives to the Appellants’ Version of Rules 

7.59 I note rule C1.9.1(a) is almost the same as the corresponding rule in the Te Uri 

o Hekeheke relief. 

 
7.60 The rules relating to sub-Area A and areas outside sub-Area A are similar to 

those in the Te Uri o Hekeheke relief, noting that there is no sub-Area A buffer, 

sub-Area B or sub-Area C distinction and a different approach to avoiding 

seabird capture in association with longlining.  The prohibited activity rules in 

the sub-Area C area that overlaps with the Te Au o Morunga Protection area are 

similar, the sub-Area C rules adding drift netting and there being different 

wording in respect of seabird mitigation devices. 

 
7.61 A difference in the Te Uri o Hekeheke relief is the specific reference to taonga 

species in the sub-Area A rule.  I can understand the reason for wanting that 

specific reference and note that the appellants’ hapū evidence also seeks a similar 

measure.  However, it appears that this proposed rule is superfluous (any 

extraction of fauna is a prohibited activity regardless), and it may be problematic 

in referring to particular species.   

 
7.62 Another difference is that the Te Uri o Hekeheke relief appears to provide for 

activities that are provided for in a management plan.  I see an issue here in that 

no such management plan appears to have been prepared and it is uncertain as 

to what the proposed rule is intended to achieve. 

 
7.63 Notwithstanding this, and while I support the relief sought by the appellants, I 

acknowledge that further amendment to the proposed provisions is possible, 

and even likely.  My experience of the Motiti case was that some time was spent, 
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even after the Court hearing, in finalising a form of provisions that the Court 

was comfortable in confirming. 

 

8 CONCLUSION 

 

8.1 The conclusions I reach are: 

 

1. The evidence shows that there are significant cultural, biodiversity and natural 

character values in the areas under consideration. 

 

2. The evidence shows that activities involving fishing have and continue to 

result in significant adverse effects on the marine environment.   

 
3. The existing objectives and policy framework makes it clear that these 

significant adverse effects are to be avoided where the environmental values 

discussed are very high and / or the adverse effects are significant.  In other 

cases, adverse effects are to be avoided, remedied or mitigated. 

 
4. The only certain way to achieve this is through a method that will manage 

extraction of flora and fauna and other effects of fishing on the benthos. 

 
5. There is no current certainty of methods being put in place utilising other 

legislation.  

 
6. This means that appropriate objectives, policies and rules should be 

introduced into the pNRP. 

 

 

 

Peter Reaburn 

Consultant Planner 

20 March 2021 
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