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SUMMARY SPEAKING NOTES OF LINDA KIRK   31 OCTOBER 2023 

 

1. My name is Linda Elizabeth Kirk.  

2. My qualifications and experience are as set out in my evidence dated 18 September 

2023. 

3. Since preparing my evidence in chief, I have: 

a. Participated in expert conferencing and am a signatory to the Joint Witness 

Statements for Avifauna and Planning (dated 20 September 2023) and for 

Planning (dated 28 September 2023);   

b. Read the Hearing documents that are available on the Northland Regional 

Council website:  Northport Limited - Port Expansion project at Marsden Point 

(Joint notification) - Northland Regional Council (nrc.govt.nz)); and 

c. Read the rebuttal evidence of Dr Mitchell and Mr Hood, and Dr Bull, and 

provide a brief response to some of the points made by them in this summary 

statement.   

4. The key points I wish to highlight in this summary are that, in my opinion: 

a. The planning framework provides for areas for port activities and areas 

that recognise significant ecological values. 

b. The planning framework does not enable the port expansion in 

preference to avoiding adverse effects on threatened indigenous 

species.   

c. There is evidence that adverse effects of the eastern reclamation could 

be significant. 

d. Minor effects are not effects that have been avoided. 

e. In terms of indigenous biodiversity, the applicant’s planning experts 

and the Council’s reporting officers have concluded that the proposal is 

consistent with the PRP-AV policy framework.  However, this is on the 

basis that the relevant standard is the avoidance of ‘more than minor 

effects’, and that the proposal will meet this standard. I disagree with 

this assessment.  In my opinion, that is not the relevant standard, and 

any positive benefits of the proposed roosting sandbank cannot be 

https://www.nrc.govt.nz/consents/resource-consent-hearings-documents/northport-limited-port-expansion-project-at-marsden-point-joint-notification/
https://www.nrc.govt.nz/consents/resource-consent-hearings-documents/northport-limited-port-expansion-project-at-marsden-point-joint-notification/
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treated as a ‘discount’ so as to reduce the adverse effects, which have 

been assessed by the applicant’s avifauna expert Dr Bull as ‘moderate’. 

f. The proposed roosting sandbank will also not ‘avoid’ adverse effects on 

Threatened and At Risk indigenous taxa. 

g. Any potential benefits of the proposed roosting sandbank are positive 

effects that are required to be taken into account under s104(1)(ab). 

h. However, there is uncertainty as to the degree the proposed roosting 

sandbank would actually offset the loss of roosting habitat for Northern 

New Zealand Dotterels and Variable Oystercatchers. 

i. In addition, there is evidence before the Hearing Panel that the 

proposed roosting sandbank would create additional adverse effects on 

a different threatened species with a higher threat status (Lesser knots) 

which must also be avoided in order to be consistent with the regional 

policy framework. 

j. How the planning provisions are weighted is a matter for the Hearing 

Panel in its consideration under s104, and the Hearing Panel may 

conclude that the granting of resource consent is possible.   

k. But a fundamental unresolved issue remains in contention under the 

Whangarei District Plan, that being the matter of port-related activities 

falling within the definition of industrial activities outside of the Port 

Operations Area and the Port Management Areas B and C.  As such, in 

my opinion, in the Natural Open Space Zone, the port related activities 

are a non-complying activity under Rule NOSZ-23.  

l. If the components of the proposal are ‘bundled’ and assessed as an 

integrated whole under s104D, I consider the grant of consent for the 

proposal in its current form would be difficult, as it is unlikely either 

limb of s104D would be met. 

m. There is a lack of information on key elements, and a precautionary 

approach should be taken to assessing the effects of the proposal. 

n. The proposed 35-year lapse date is contrary to good resource 

management practice and should be rejected.   
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5. The following expands on the above key matters.  I note that for ease of reference, I 

have provided some key planning provisions that I refer to, as appendices to this 

summary. 

Planning Framework  

6. Table 1 summarises the activities and overlay/zoning in relation to the port-related 

activities (see Appendix 1 for maps and overlays).   

 
Table 1:  Summary of Planning Overlays/Zones and Activities of Concern  

KEY:    

Relevant            Not relevant 

Plan Overlay/Zone  Activity 

  

 

Dredging Eastern 
Reclamation 

Proposed 
roosting 
sandbank 

Above MHWS 
components 
(pocket park and 
port operation) 

Proposed 
Regional Plan-
Appeals Version 
(PRP-AV) 
Overlays  

Significant Bird 
Areas 

✓  

(part of existing 
and proposed 
dredging 
footprint) 

X ✓  X 

Significant Marine 
Mammal and 
Seabird Area 

✓  ✓  ✓        X 

Significant 
Ecological Areas 

X X ✓  X 

Marsden Point 
Port Zone 

✓  ✓  X X 

General Marine 
Zone 

X X ✓  X 

Whangarei 
District Plan 
(WDP) Zones 

Natural Open 
Space Zone 

X X X ✓  

Coastal 
Environment 
Overlay* 

✓  ✓  ✓  ✓  

Port Zone X X X X 

 

*Note – District-wide matters Map 43 of the WDP shows the Coastal Environment Overlay 

as extending across the entirety of the mapped area, extending across the CMA – see 

Figure 1 in Appendix 1.  

 

✓  X 
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Proposed Regional Plan (PRP-AV) 

7. The regional planning framework is enabling of Regionally significant infrastructure 

(Rsi) including ports, while also providing a strong directive for the protection 

(through avoidance) of habitat of Threatened and At Risk indigenous taxa in the 

coastal environment.  

8. The PRP-AV directs that adverse effects on Threatened and At Risk indigenous 

taxa within the coastal environment be avoided (Policy D.2.18(1)). Outside the 

coastal environment, the PRP-AV directs that adverse effects on Threatened 

and At Risk indigenous taxa are not more than minor (Policy D.2.18(2)). Given 

the above, and the clear wording of Policy D.2.18(1), I strongly disagree with Dr 

Mitchell’s and Mr Hood’s opinion that Policy D.2.18 allows for minor adverse 

effects on Threatened and At Risk indigenous taxa within the coastal 

environment.  

9. I also note that the eastern reclamation will permanently remove both foraging and 

roosting habitat for variable oystercatchers (VOC) (Threatened – At Risk, recovering) 

and northern New Zealand dotterel (Threatened – Nationally increasing) i.e. a 

permanent loss of low-mid foraging habitat and high tide roosting habitat.  This site is 

located in a significant marine mammal and seabird area (SMMSA).  In the ‘Maps’ 

section of the PRP-AV at page 340, the description of the map layers is based on 

reports as follows: 

“The mapping is based on reports by Kerr, V., 2017. Kerr & Associates, that 

identify known:  

• Indigenous taxa that are listed as threatened or at risk in the New 

Zealand Threat Classification System;  

• Areas of indigenous vegetation and habitats of indigenous fauna, that 

are significant using the assessment criteria in Appendix 5 of the 

Regional Policy Statement for Northland; and  

• Areas set aside for full or partial protection of indigenous biodiversity 

under other legislation.” 

10. In my opinion, as the site is identified as a SMMSA, this overlay is important for 

managing the values in the SMMSA and is provided for in Policy D.2.18(1)(a)(ii) (see 

Appendix 2). Policy D.2.18(1)(a)(ii) directs that within the coastal environment, the 

adverse effects of activities are avoided on the “values and characteristics of areas of 

indigenous vegetation and habitats of indigenous fauna that are assessed as 
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significant using the assessment criteria in Appendix 5 of the Regional Policy 

Statement” [see Appendix 3].   

11. The proposed roosting sandbank to the west of the existing port is aimed at only 

potentially providing for high tide roosting habitat for Variable Oystercatchers and 

Northern New Zealand dotterels.    

12. The site of the proposed roosting sandbank is a significant bird area (SBA), 

significant marine mammal and seabird area (SMMSA) and significant 

ecological area (SEA).  This site currently provides foraging habitat for lesser 

knots (Threatened – At Risk, declining) as they winter over in New Zealand.  

Policies D.2.18(1)(a)(i) and D.2.18(1)(a)(ii) apply here and a sandbank covering 

lesser knot foraging area is contrary to these policies. 

Proposed Roosting Sandbank – ‘avoidance measure’ or ‘positive effect’? 

13. In my opinion, positive effects (if any) from the proposed roosting sandbank should 

be considered as a positive effect under s104(1)(ab), and not an avoidance measure 

as the applicant’s experts assert.  

14. In my opinion, the proposed roosting sandbank is not avoidance or mitigation 

as it does not prevent the effects from happening (avoid) and it does not 

reduce the effects (mitigate) because it does not address the effects at the 

point of impact.  

15. As I understand the High Court’s guidance in the case law of Buller1 at paragraph 

[72], the proposed roosting sandbank is ‘new’, and offers a potential positive effect, 

so cannot be treated as reducing the level of effects that would be caused by the 

eastern reclamation:  

“… offsets do not directly mitigate any adverse effects of the activities coming 

with the resource consents on the environment. […] it cannot be said logically 

that enhancing the habitat of snails elsewhere in the environment mitigates 

that adverse effect, unless possibly the population that was on the 

environment that is being destroyed was lifted and placed in the new 

environment.  […] The usual meaning of “mitigate” is to alleviate, or to abate, 

or to moderate the severity of something.  Offsets do not do that.  Rather, 

they offer a positive new effect, one which did not exist before.” [my 

emphasis]  

 
1 High Court decision in Forest & Bird v Buller District Council [2013] NZHC 1346 
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16. The Variable Oystercatchers and New Zealand dotterels will not, and cannot be, 

transposed to the sandbank, and there is no evidence to show that these two bird 

species will actually use it.  Therefore, it cannot be considered as either mitigation or 

an avoidance measure to reduce the level of adverse effects in the round, and it 

should be treated as a measure to offset or compensate for the loss of habitat under 

s104(1)(ab) (noting there are doubts about whether in fact it will achieve positive 

outcomes and that no monitoring of its usefulness is proposed, nor are any 

alternatives provided). 

17. In addition, Dr Beauchamp considers that the proposed roosting sandbank and its 

maintenance would cause additional significant adverse effects on the foraging 

habitat for lesser knots, which is a Threatened - At Risk, declining species. 

18. The creation of adverse effects on Threatened and At Risk taxa in the coastal 

environment from the reclamation and creation of the sandbank as part of the port 

expansion are important factors in the policy framework in the regional planning 

documents. In particular: 

a. The standard required for Regionally significant infrastructure (Policy D.2.7 of 

the PRP-AV) is “minor”, subject to consistency with other specified policies in 

Policy D.2.7(1)(a)-(d)). Those policies include Policy D.2.18 which is strongly 

directive and requires adverse effects on Threatened and At Risk indigenous 

taxa to be avoided for all activities in the coastal environment.  In my opinion, 

a ’minor’ effect is simply not an ‘avoided’ effect under Policy D.2.18(1)(a) as I 

discuss next. 

b. In my opinion, Policy D.2.18 has a strong directive force in the management 

of adverse effects on indigenous biodiversity and gives effect to Policy 4.4.1 

of the RPS, and intentionally so, as the last paragraph in the explanation to 

RPS Policy 4.4.1 says: “in Northland many such habitats have been 

degraded, so there is a greater need to give some protection to the valued 

habitats that remain extant.”  See Appendix 3. 

c. Policy D.2.18(1)(a) directs that ‘adverse effects’ are avoided in the coastal 

environment for those three matters listed.  It does not refer to ‘avoiding minor 

effects’.  The next planning cascades are for those matters listed in Policy 

D.2.18(1)(b), where the direction is that significant adverse effects are 

avoided, and then, avoiding, remedying or mitigating other adverse effects in 

the coastal environment.   
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d. For clarity, Policy D.2.18(2) which provides the ‘no more than minor’ effects 

threshold, applies to effects of activities outside the coastal environment.  As I 

understand the proposal, all of the proposal is within the coastal environment 

therefore this provision is not triggered. 

e. While Policy D.2.18(5) refers to ‘recognising that minor or transitory effects 

may not be an adverse effect’, this does not in my view change the clear 

wording of Policy D.2.18(1)(a), or require that “no more than minor” be read 

in.  As noted above, that would conflate the two separate parts of Policy 

D.2.18 which deal with areas within the coastal environment, and areas 

outside of it separately, with the result that they would be read to provide the 

same standard for effects management. That is clearly not what is intended 

under the Policy. This can be seen by the use of the conjunctive “and” 

between all of the clauses. 

19. Where the adverse effects of activities on indigenous biodiversity, including 

Significant Ecological Areas (SEA), Significant Bird Areas (SBA), Significant Marine 

Mammal and Seabird Area (SMMSA) and other areas that are assessed as 

significant under the criteria in Appendix 5 of the Northland RPS are uncertain, 

unknown or little understood, Policy D.2.20 of the PRP-AV directs a precautionary 

approach be adopted.  

PRP-AV Regionally significant infrastructure provisions  

20. I disagree with the statements made by Dr Mitchell at his paragraphs [3.62-3.64] 

regarding the PRP-AV’s approach to Regionally significant infrastructure (Rsi).  I 

continue to consider that Policy D.2.9 establishes a ‘bottom line’ for Rsi and allows 

any minor adverse effects provided that the Rsi proposal is consistent with all matters 

listed in D.2.7(1)(a-d).  The technical evidence of Dr Bull considers that the effects on 

avifauna are moderate if the proposed roosting sandbank is not provided for, and in 

my opinion, as discussed above, the proposed sandbank cannot not serve to reduce 

effects as an ’avoidance measure’. 

21. I note that Policy D.2.10(2) of the PRV-AV provides a ‘carve out’ for the National Grid 

(as a specific subset of Rsi that is crucial in nature).  Thus, the PRP-AV provides a 

pathway through for “areas and taxa referred to in Policy D.2.18(1)(a) and (2)(a)” for 

major upgrading and development of new National Grid infrastructure under Policy 

D.2.10(2)(a)(i).  Therefore, in my opinion, the PRP-AV planning framework has 

considered how different Rsi is to be managed and provides an ‘exception’ 
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only for new development or major upgrading of the National Grid by allowing 

a different pathway regarding Policy D.2.18 due to its critical nature.  

Whangarei District Plan (WDP) 

22. While the district planning framework is enabling of port infrastructure and has 

specifically identified Port Operations Areas subject to the PORTZ rules for port 

activities as shown in Figure 2 in Appendix 1, port-related activities are proposed to 

be undertaken under the proposal on land currently above MHWS, being esplanade 

reserve and sand dunes, once these areas are earthworked and converted to a 

hardstand area.  This land is not zoned for such development, and is zoned Natural 

Open Space (NOSZ).   

23. It does not appear that the applicant or the councils’ reporting officers had assessed 

this component of the proposal, until raised by myself in my Evidence in Chief. 

24. As stated in the JWS Planning of 28 September 2023, I agree with Ms Sharp and Ms 

Niblock2 that the WDP definition of Port Activities does not apply to activities 

undertaken within the NOSZ, nor is the activity innominate as proffered by Mr Hood 

and Dr Mitchell.  This is because the proposed port related activities come within the 

definition of 'industrial activity’ in the WDP, and are caught by Rule NOSZ-23.  The 

definition of “industrial activity’ being: 

“Industrial Activity means an activity that manufactures, fabricates, 

processes, packages, distributes, repairs, stores, or disposes of materials 

(including raw, processed, or partly processed materials) or good. It 

includes any ancillary activity to the industrial activity.” 

 

25. This interpretation is also in accordance with “How the Plan Works (HPW)” in Part 1 

of the WDP (refer Appendix 4).  

26. I agree with the clear and succinct analysis of Ms Niblock in her statement of 12 

October 2023 in why the relevant zones and associated provisions in the WDP must 

apply to the relevant parts of the proposal and as such, I adopt that analysis and 

provide it in my Appendix 5. 

 
2 Statement of Evidence of Christine Jo-Anne Niblock on behalf of Whangarei District Council Infrastructure 
Group (dated 12 October 2023) 
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27. In summary, the rules in ‘How the Plan Works’, HPW-R1 and R2 are very clear that 

the application must comply with the relevant overlay and zone rules and if there is 

any conflict, the most restrictive provision applies. 

28. I conclude that the components of the proposal above MHWS that are to be located 

in the area which is currently esplanade reserve and zoned NOS, is a non-complying 

activity under Rule NOSZ-R23 (industrial activities).  

29. Dr Mitchell (Rebuttal at paragraph [3.20]) has queried how, if port related activities on 

the land currently zoned NOSZ are treated as a non-complying activity, port 

expansion at Marsden Point could ever be undertaken.3 I consider that the WDP 

does provide for the expansion of port activities as per Figure 2 in Appendix 1, 

via the large Port Management Area B located to the southwest of Port Operations 

Area A where the existing port facilities are.  Outside of these dedicated Port Zone 

areas, port related activities are not specifically provided for and the relevant plan 

provisions need to be considered appropriately. 

30. As per paragraph [169] in my Evidence in Chief, I consider that the proposal for port 

related activities in the NOSZ is inconsistent with the breadth of the NOSZ provisions 

in the WDP.  Objective NOSZ-O1 Natural Environment is directive to “Protect and 

enhance natural, ecological, landscape, cultural and heritage values of the Natural 

Open Space Zone” and that Objective NOSZ-O2 Activities and Buildings is directive 

that “Buildings associated with recreational, education, cultural and conservation 

activities, complement and do not compromise the values and qualities of the Natural 

Open Space Zone”.   

31. For clarity, I also note that I consider that the proposed pocket park (if this component 

was considered separately) to be a non-complying activity.  I consider it would come 

within the WDP definitions of Recreational Facility and General Community.  Both 

Recreational Facilities (NOSZ-R17) and General Community (NOSZ-R19) are for 

discretionary activities.  However, as the pocket park would exceed the 500m2 

‘cumulative outdoor area’ (an undefined term) in either rule NOSZ-R17 or NOSZ-

R19, the activity would not meet the standard and under those rules would be treated 

as a non-complying activity. 

32. In my opinion, neither the first nor the second gateway tests of s104D are met 

as there are significant adverse effects on cultural and indigenous biodiversity 

 
3 Dr Mitchell Rebuttal evidence paragraph [3.20]. 
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values such as those with the removal of the dune system that has been raised in 

evidence of other submitters such as Patuharakeke Te Iwi Trust Board and Forest & 

Bird for example.  Recreation effects are also significant as there are “residual 

significant adverse effects at the local scale and more than minor at the regional 

scale” as stated in section 3.3 of the Joint Witness Statement in relation to 

Recreation and Planning (dated 21 September 2023).   

33. In my opinion, these activities are contrary to the directive objectives and policies of 

the WDP including DGD-O6, DGD-P8, CE-O12, CE-O13, CE-P1, CE-P2, CE-P4, 

CE-P5, CE-P19, NOSZ-O1, NOSZ-P1, NOSZ-P5, ECO-O1, ECO-O2, TWP-O1. 

Bundling 

34. I agree with Dr Mitchell’s rebuttal evidence at his paragraph [3.9] that the application 

should be considered as an integrated whole and not as a series of discrete 

component activities.  This aligns with the definition of Regionally significant 

infrastructure in the Regional Policy Statement: 

“Regional Significant Infrastructure:  See Appendix 3 for a list of identified 

regionally significant infrastructure. Regionally significant infrastructure 

extends to the site related components that enable the asset to function”. 

35. As such, I consider the non-complying activity status is the appropriate activity 

status for the proposal as an integrated whole. This approach is also 

consistent with how the applicant has bundled the consent applications across 

the two local authorities, as well as the approach in the joint s42A Officer 

Report.4   

36. Therefore, in my opinion, an assessment of the proposal as an integrated 

whole is warranted under s104D.  To my knowledge, this assessment has not 

been undertaken. 

 

 

 
4 Para [649] of S42A Officers Report: 

“The reasons for resource consents and permits required are detailed in section 4 of this consent.  
Overall, resource consent is required from WDC as a Discretionary Activity. Resource consent 
and permits are required from NRC as a Discretionary Activity. As these consents have been 
bundled within the application, consent is sought as a Discretionary Activity overall. “ 
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Section 104(6) and Proposed Lapse Date of 35 years 

37. If the Panel is uncertain about the potential effects notwithstanding (or in light of) the 

expert evidence, it may exercise its discretion to decline the application under 

s104(6) on the basis that there is not adequate information to make a determination. 

38. The applicant is seeking a proposed lapse date that matches the proposed 

expiry date of 35 years.  This is not sound resource management.  There are 

technical reasons as set out by Dr Beachamp as well as legal reasons which have 

been covered in depth in the by legal submissions for Patuharakeke Te Iwi Trust, for 

having a much reduced lapse date of 5-8 years and the DGC has recommended 5 

years.  
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APPENDIX 1:  Summary of Zoning and Overlays in the Planning Framework   

1. The port, including each of its components5, is recognised as Regionally Significant 

Infrastructure (Rsi) in the relevant regional and district plans. The plans also include 

a special port zone in which the current port facilities are located, which have 

different areas zoned for port activities as can be seen in Figures 1, 2 and 3 below.  

The Whangarei District Plan (WDP) clearly shows the Port Zone which goes inland 

as per the application of the PORTZ rules in Figures 1 and 2.  The Proposed 

Regional Plan - Appeals version (PRP-AV) has the overlays of the Marsden Point 

Port Zone which has a wider zone extending into the coastal marine area than that of 

the WDP in Figure 3, and then the General Marine Zone outside of that.   

2. All of the proposal is located within the Coastal Environment Overlay of the WDP (as 

confirmed in the Northland Regional Policy Statement (Figure 4 below). 

 

Figure 1: Key Zoning and Overlay Maps from Whangarei District Plan 

(Source:  Appendix 1 of Kirk’s Evidence in Chief) 

 
5 The definition of “Regionally significant infrastructure” in the PRP-AV refers to the list of identified 
regionally significant infrastructure in Appendix H, and states that Regionally significant infrastructure 
extends to the site-related components that enable the asset to function. 
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Figure 2: Appendix 1 Port Operations Areas subject to the PORTZ rules in 

Whangarei District Plan, page 14. 
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Figure 3: Coastal Zone Overlays in Proposed Regional Plan – Appeals Version 

 

 

Figure 4: Coastal Environment boundary in Northland’s Regional Policy 

Statement   
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3. The PRP-AV also identifies the following overlays which are applicable to this 

resource consent application as shown in Figures 5 and 6 below: 

a. Significant Bird Areas 

b. Significant Marine Mammal and Seabird Area 

c. Significant Ecological Areas 

d. Marsden Point Port Zone 

e. General Marine Zone 

 

 

Figure 5: Significant Coastal Overlays in Proposed Regional Plan – Appeals 

Version 
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Figure 6: Combined Coastal Overlays of Significant Areas and Coastal Zones 

in Proposed Regional Plan – Appeals Version 
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Appendix 2:  Proposed Regional Plan for Northland – Some Policies from D.2 

General and D.5 Coastal 
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Appendix 3:  Regional Policy Statement for Northland – Some Provisions  
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APPENDIX 4:   Whangarei District Plan - Part 1:  Introduction and General Provisions – Relationship 

between Spatial Layers – some relevant provisions 
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APPENDIX 5:  Analysis of Application of Industrial Activities and Commercial Activities in the 

Natural Open Space Zone of Ms Niblock’s Statement of Evidence dated 12 October 2023 – 

paragraphs 3-13 
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