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MAY IT PLEASE THE COURT:
1.

In its decision on Topics 3 and 4 dated 22 January 2021 (Decision) the
Environment Court directed the Council to prepare final provisions,
consult with the parties and file the provisions by the end of February
2021. The provisions were not fully resolved at the end of February 2021,
so a one week extension was sought and granted.

2.

The parties are pleased to report that final provisions have been agreed
as recorded in Appendix 1 to this memorandum.

3.

Amendments have been made consistent with the joint memoranda filed
with the Court dated 28 October 2020 and 25 November 2020, as referred
to with approval in the Decision. These amendments are shaded in grey
in Appendix 1.1

4.

In terms of the contentious issues determined by the Decision, in order of
the issues at paragraph 15 of the Decision:
a.

Rule C.5.1.13 Water take below a minimum flow or water level and
Rule C.5.1.14 Water take that will exceed an allocation limit have
been amended to provide that such takes a prohibited activities.2
New rules C.5.1.13A and C.5.13B provide an exception for takes
for “registered drinking water supply” below a minimum flow or
level or in excess of an allocation limit as non-complying
activities.3

b.

Rule C.5.1.10 High flow allocation has been amended to require
that 50% of the flow above median flow remains in the river and
that the timing, rate and volume of takes to maintain the function
of flushing flows is added as a matter of discretion.4

c.

Policy D.4.12 Minimum flows and levels has been amended to
provide for existing permits as “interim minimum flows”5 and for
takes for registered drinking water supply, reasonable domestic
needs or animal drinking water and non-consumptive takes as

1
2
3

4

5

Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [5]-[14].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [142].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [107] and
[142].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [117] and
[142].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [86].
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“alternative minimum flows”.6 The proposed additional wording to
require that the best information available is used in calculating
allocation limits and minimum flows and levels has been included
at the start of H.4 Environmental flows and levels, rather than in
Policy D.4.12.7 Relocating the additional wording is necessary to
ensure that it applies to allocation limits and minimum flows and
levels, as Policy D.4.12 applies only to minimum flows and levels.
d.

Policy H.4.2 Minimum levels for lakes and natural wetlands has
been amended to provide that there can be no change to the levels
of any dune lake.8 A note has been provided in Policy H.4.2 to
identify that there can be natural variation in dune lake levels and
clarify how a plan user would determine if a proposal would
change the level of a dune lake. New Rule C.5.1.13C provides
that an application to take water that would result in a change in
dune lake levels is a non-complying activity.9

5.

Three other minor changes are proposed for clarification or correction:
a.

Clarification in Rule C.5.1.10 High flow allocation that the 50% of
flow remaining in the river is to be determined at the time and
location of the take.

This avoids the potential for alternative

interpretations.
b.

Correction in the note to Rule C.5.1.13 Water take below a
minimum flow or water level to remove a reference to aquifers.
Aquifers do not have minimum flows or water levels, but are
instead managed through allocation limits.

c.

Grammatical corrections in Policies H.4.1 and H.4.3 to include a
missing word as follows:
The [minimum flow / allocation limit] will be applied at a gauging
station(s) that is representative of the hydrological conditions of
the proposed site of the point of take…

6
7
8

9

Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [141].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [104].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [134] and
[143].
Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [143].
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6.

The revised provisions have been circulated to all parties to Topics 3 and
4 and this memorandum has been signed by all parties that attended the
hearing.

DATED this 5th day of March 2021

..............................................................
M J Doesburg
Counsel for Northland Regional Council

..............................................................
S J Ongley / M Downing
Counsel for the Minister of Conservation

..............................................................
P D Anderson
Counsel for Royal Forest and Bird Protection
Society of New Zealand Incorporated

..............................................................
P R Gardner
Counsel for Federated Farmers of New Zealand

..............................................................
H A Atkins / N S C Buxeda
Counsel for Horticulture New Zealand

..............................................................
J S Baguley
Counsel for Far North District Council and
Whangarei District Council
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APPENDIX 1: FINAL AGREED PROVISIONS
Amendments are shown in underline and strikethrough as follows:
•
•
•

Amendments shaded in grey were agreed between the parties and recorded in joint
memoranda dated 28 October 2020 and 25 November 2020;
Amendments shaded in yellow are proposed in response to the findings in the Court’s decision
dated 25 January 2021; and
Amendments shaded in green are minor amendments proposed by the parties for clarification
or correction.

C.5.1.1

Minor takes – permitted activity

The taking and use of water, and in the case of geothermal water any associated heat
and energy, from a river, lake or aquifer is a permitted activity, provided:
1)

the take is not from a coastal aquifer or outstanding freshwater body unless the
take and use was authorised at 1 September 2017, and

2)

the total daily take per property from all sources does not exceed:
a.

10 cubic metres, or

b.

30 cubic metres for the purposes of dairy shed wash down and milk
cooling water existing at 1 September 2017, or

2A) if two or more properties are amalgamated after 1 September 2017, total daily
takes authorised by conditions 2(a) and (b) that existed prior to the amalgamation
do not need to be reduced, and
3)

The rate of take from a river does not exceed 3010 percent of the instantaneous
flow at the point and time of the take, and

4)

the maximum rate of geothermal heat take (without taking water) does not exceed
7500 megajoules per day, and

5)

the take does not cause any change to the seasonal or annual level of any natural
wetland, and

6)

the take does not adversely affect the reliability of any existing authorised take, and

7)

for a surface water take, the water intake structure is designed, constructed,
operated and maintained so that:
c.

the maximum water velocity into the entry point of the intake structure is
not greater than 0.12 metres per second, and

d.

if the take is from a coastal river, outstanding river or lake, the intake
structure has a fish screen with the intake screen mesh spacing not greater
than 1.5 millimetres, or

e.

if the take is from a small river or large river, the intake structure has a fish
screen with mesh spacing not greater than three millimetres, and

8)

any reticulation system and its components are maintained to minimise leakage
and wastage, and

9)

at the written request of the Regional Council, the water user provides the Regional
Council with the following information:
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f.

the location of the water take, and

g.

the daily volume of the water taken and the maximum daily rate of take,
and

h.

the purpose for which the water is used or is proposed to be used, and

10) at the written request of the Regional Council, a water meter(s) is installed at the
location(s) specified in the request and water use records are provided to the
Regional Council in a format and at the frequency specified in the request.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of water from a river, lake or aquifer, and any associated heat or
energy from geothermal water (s14(2)).

Rule C.5.1.10 High flow allocation – restricted
discretionary activity
The taking and use of water from a river when the flow in the river is above median flow
that is not a permitted or controlled activity under C.5.1 of this Plan is a restricted
discretionary activity, provided 50% of the river flow above the median flow remains in
the river at the point and time of take.
Matters of discretion:
1) The timing, rate and volume of the take to avoid or mitigate effects on existing
authorised takes and aquatic ecosystem health.
2) Measures to ensure the reasonable and efficient use of water.
3) The positive effects of the activity.
4) The timing, rate and volume of high flow takes to maintain the function of flushing
flows to support aquatic ecosystem health.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of water from a river (s14(2)).

C.5.1.13A Water take for registered drinking water
supply below a minimum flow or water level – noncomplying activity
The taking and use of fresh water from a river, lake or natural wetland for registered
drinking water supply when the flow in the river or water level in the natural wetland or
lake is below a minimum flow or minimum level set in H.4 Environmental flows and
levels, and that is not permitted by a rule in this Plan, is a non-complying activity.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of fresh water from a river, lake or natural wetland (s14(2)).
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C.5.1.13B Water take for registered drinking water
supply that will exceed an allocation limit – noncomplying activity
The taking and use of fresh water for registered drinking water supply that would cause
an allocation limit set in H.4 Environmental flows and levels for a river or aquifer to be
exceeded, and that is not permitted by a rule in this Plan, is a non-complying activity.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of fresh water from a river or aquifer (s14(2)).

C.5.1.13C Water take affecting a dune lake - noncomplying activity
The taking and use of fresh water that would change the level of a dune lake as referred
to in Policy H.4.2 Minimum levels for lakes and natural wetlands, and that is not
permitted by a rule in this Plan, is a non-complying activity.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of fresh water from a river, lake, natural wetland or aquifer (s14(2)).

C.5.1.13 Water take below a minimum flow or
water level – non-complying prohibited activity
The taking of fresh water from a river, lake or natural wetland when the flow in the river
or water level in the natural wetland or lake is below a minimum flow or minimum level
set in H.4 Environmental flows and levels, and that is not permitted by a rule in this Plan
or a non-complying activity under rule C.5.1.13A or rule C.5.1.13C, is a non-complying
prohibited activity.
For the avoidance of doubt, this rule does not apply to non-consumptive takes.
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of water from a river, lake or natural wetland or aquifer (s14(2)).

C.5.1.14 Water take that will exceed an allocation
limit – non-complying prohibited activity
The taking and use of fresh water that would cause an allocation limit set in H.4
Environmental flows and levels for a river or aquifer to be exceeded, and that is not
permitted by a rule in this Plan or a non-complying activity under rule C.5.1.13B, is a
non-complying prohibited activity.
For the avoidance of doubt, this rule does not apply to non-consumptive takes or, for
aquifers, those matters specified in H.4.4(3).
For the avoidance of doubt this rule covers the following RMA activities:
• Taking and use of water from a river or aquifer (s14(2)).
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Policy D.4.12 Minimum flows and levels
1) For the purpose of assisting with the achievement of Objective F.1.1 of this Plan,
ensure that the minimum flows and levels in H.4 Environmental flows and levels
apply to activities that require water permits pursuant to rules in this Plan, and
2) Notwithstanding Policy D.4.12(1), water permits granted prior to 4 May 2019 that
set different minimum flows or levels to a minimum flow or level in Policy H.4.1 or
Policy H.4.2 of this plan are recognised as interim environmental flows and levels.
23) Notwithstanding this general requirement, for rivers aAn alternative minimum
flow (comprising the minimum flow set in H.4 Environmental flows and levels less
a specified rate of flow particular to an activity) may be applied where the water is
to be taken, dammed or diverted for:
a) the health of people as part of a registered drinking water supply, or
b) root stock survival water, or
cb) an individual’s reasonable domestic needs or the reasonable domestic needs
of a person’s animals for drinking water that is, or is likely to be, having an
adverse effect on the environment and is not permitted by a rule in this Plan,
or
dc) a non-consumptive take.

H.4 Environmental flows and levels
In calculating the allocation limits, minimum flows and levels in accordance with H.4
Environmental flows and levels, Council will use the best information available at the
time, which may include information that is provided by an applicant and will apply the
methodologies set out in Policies H.4.1 – H.4.3.

Policy H.4.1 Minimum flows for rivers
The minimum flows in Table 24: Primary Mminimum flows for rivers and Table 24A
Secondary minimum flows for rootstock survival purposes apply to all consumptive
takes from Northland's rivers (excluding ephemeral rivers or streams) unless a lower
minimum flow is provided for under Policy D.4.12 Minimum flows and levels.
Table 24: Primary Mminimum flows for rivers
River water quantity
management unit
Outstanding rivers

442371.18#4811611v1

Minimum flow (l/s)
100 percent of the seven-day mean annual low
flow
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Coastal rivers

90 percent of the seven-day mean annual low
flow

Small rivers

80 percent of the seven-day mean annual low
flow

Large rivers

80 percent of the seven-day mean annual low
flow

Table 24A: Secondary minimum flows for rootstock survival purposes
River water quantity
management unit

Minimum flow (l/s)

Coastal rivers

85 percent of the seven-day mean annual low
flow

Small rivers

75 percent of the seven-day mean annual low
flow

Large rivers

75 percent of the seven-day mean annual low
flow

Table 24A is subject to the following
a. Root stock survival water may only be taken after four consecutive days below the
primary minimum flow
b. Water for root stock survival water must not be taken once the secondary minimum
flow for root stock survival water purposes in Table 24A is reached
c. Root stock survival water in Table 24A is only available if there is no other practicable
alternative source of water available.

Notes:
1) The minimum flow will be applied at a gauging station(s) that is representative of
the hydrological conditions of the proposed site of the point of take and any
downstream flow recorder sites, as determined by the regional council.
2) The seven-day mean annual low flow (MALF) at flow recorder gauging site(s) will
be determined using the lowest average river flow for any consecutive seven-day
period for each year of record based on a minimum of ten years of measured
and/or simulated flow.
3) If there is no minimum flow information available numerical modelling will be
undertaken to determine long term trends for river levels from which MALF could
be calculated. The MALF for other sites, for which no measured flow data exists,
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will be determined through gauging of river flows correlated with water level
monitoring sites or flow recorded sites. The Regional Council will have discretion
over the location and method for the gauging.

Policy H.4.2 Minimum levels for lakes and natural
wetlands
The minimum levels in Table 25: Minimum levels for lakes and natural wetlands apply
to Northland's lakes (excluding artificially constructed water storage reservoirs) and
natural wetlands unless a lower level is provided for under Policy D.4.12 Minimum
flows and levels.
Table 25: Minimum levels for lakes and natural wetlands
Management unit

Minimum level

Deep lakes (>10 metres in depth)

Median lake levels are not changed by more
than 0.5 metres, and there is less than a 10
percent change in mean annual lake level
fluctuation and patterns of lake level seasonality
(relative summer versus winter levels) remain
unchanged from the natural state.

Shallow lakes (<10 metres in
depth)

Median lake levels are not changed by more
than 10 percent, and there is less than a 10
percent change in mean annual lake level
fluctuation and patterns of lake level seasonality
(relative summer versus winter) remain
unchanged from the natural state.

Dune lakes

There is no change in lake levels.

Natural wetlands

There is no change in their seasonal or annual
range in water levels.

Note:
1) Dune lakes are subject to natural variation in lake levels. “No change” means that
as a result of the abstraction of water median water levels, mean annual water
level fluctuations, and patterns of water level seasonality (relative summer versus
winter) remain unchanged.

Policy H.4.3 Allocation limits for rivers
1) The quantity of fresh water that can be taken from a river at flows below the
median flow must not exceed whichever is the greater of the following limits:
a) the relevant limit in Table 26: Allocation limits for rivers or and Table 26A: Root
stock survival water allocation block, or

442371.18#4811611v1

12

b) the quantity authorised to be taken by:
i.

resource consents existing at the date of public notification of this Plan
less, with the exception of water permits for takes from rivers in the
Mangere Catchment, any resource consents subsequently surrendered,
lapsed, cancelled or not replaced, and

ii.

takes that existed at the notification date of this Plan that are
subsequently authorised by resource consents under: Rule C.5.1.8
Replacement water permits for registered drinking water supplies –
controlled activity, Rule C.5.1.9 Takes existing at the notification date of
the plan – controlled activity and Rule C.5.1.11 Takes existing at the
notification date of this Plan – discretionary activity.

2) The allocation limits specified in Clause 1) include volumes allowed to be taken
under section 14(3)(b) of the RMA and permitted to be taken by rules in this Plan,
and the estimated or measured volumes associated with such takes should be
considered when making decisions on applications water permits.
3) The allocation limits specified in Clause 1) apply to applications for water permits
for the taking and use of fresh water from rivers, but do not apply to nonconsumptive components of takes.
Table 26: Allocation limits for rivers
River water quantity
management unit

Allocation limit (m3/day)

Outstanding rivers

10 percent of the seven-day mean annual low
flow

Coastal rivers

30 percent of the seven-day mean annual low
flow

Small rivers

40 percent of the seven-day mean annual low
flow

Large rivers

50 percent of the seven-day mean annual low
flow

Table 26A: Root stock survival water allocation blocks
River water quantity
management unit
Coastal rivers

Small rivers
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Allocation limit (m3/day)

Condition of take (in addition
to other consent conditions)

4 percent of the seven-day The amount of water for each
mean annual low flow
individual consent should be
limited to the water demand
5 percent of the seven-day requirements to maintain root
stock in drought conditions,
mean annual low flow
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Large rivers

not exceeding 25% of the
6 percent of the seven-day
irrigation demand
mean annual low flow

Notes:
1) The allocation limit will be applied at a gauging station(s) that is representative of
the hydrological conditions of the proposed site of the point of take and any
downstream flow recorder sites, as determined by the regional council.
2) The seven-day mean annual low flow (MALF) at flow recorder gauging site(s) will
be determined using the lowest average river flow for any consecutive seven-day
period for each year of record based on a minimum of ten years of measured
and/or simulated flow.
3) If there is no minimum flow information available numerical modelling will be
undertaken to determine long term trends for river levels from which MALF could
be calculated. The MALF for other sites, for which no measured flow data exists,
will be determined through gauging of river flows correlated with water level
monitoring sites or flow recorded sites. The Regional Council will have discretion
over the location and method for the gauging.
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DECISION OF THE ENVIRONMENT COURT OF JUDGE J A SMITH

Introduction
[1]

Tbis appeal is from the proposed Regional Plan for Northland Decision's

Version July 2019 (Proposed Regional Plan). The Plan deals with a wide range of
matters and those the subject of the current appeals relate to aspects of the proposed Plan
dealing with the allocation and use of water, and water quantity.
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[2]

Many issues raised by these appeals have subsequently been abandoned,

refined and/ or agreed between the parties. Of those remaining, some were the subject
of a consent memorandum produced to the Court on the final day of hearing. That
Memorandum is attached hereto and marked A. This agreement related to issues of
Northland Fish and Game Council, Northpower Limited and Northland District Health
Board. It also settled some issues of the Minister of Conservation and Royal Forest &
Bird Protection Society Incorporated.

[3]

All parties before the Court supported the consent Memorandum.

Furthermore, the Court was advised and noted that all parties have prepared their
evidence based on these issues being resolved. Several parties to the Memorandum did
not appear before the Court directly given that they had already agreed to and, in many
cases, signed the relevant memorandum.

[4]

The remaining issues revolved around four significant matters which we will

note shortly.

Issues resolved

[5]

There was a mediation on Topics 3 and 4 commencing in November 2019 as well

as subsequent discussions. The parties participated and signed a settlement agreement.
A Draft Order prepared by the parties to give effect to the agreement was filed with the
Court as appendix 2 to their memorandum od 28 October 2020. These changes are
attached as Attachment A to this decision.

[6]

In short, the changes agreed between the parties resolves the appeals of all

parties in relation to Rule C.5.1.1. It also resolves Northpower's appeal points relating to
non-consumptive takes under Rules C.5.1.13 and C.5.1.14. We agree to these changes
and do not understand the impact on the issues remaining before the Court.

[7]

There remain for hearing by the Court other appeals in relation to Rules

C.5.1.13 and C.5.1.14. Given that the other parties that were parties to this memorandum
did not appear at the hearing on those remaining issues, namely Northland Fish and Game
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Council and Northland District Health Board, we can only assume that they have no
evidence to advance on those matters.

[8]

We take it that the parties may still have remaining issues for determination

under other Topics but Appendix 1 and this hearing will resolve all these parties' issues
in relation to the matters under these Topics, namely Allocation of Use of Water (Topic
3) and Water Quantity (Topic 4).

Settlement between Horticulture NZ and Minister of Conservation and Others
[9]

One issue which was the subject of general agreement between the parties but

was not the subject of a settlement included in the memorandum of 28 October 2020 and
annexure A was on the face of it somewhat more complex. Subsequent to the hearing
the parties have filed a consent memorandum and seek consent orders. We attach the
Memorandum with the proposed orders as Attachment B.
[1 O]

Horticulture NZ sought protection for rootstock survival in low flow

conditions. The Minister (and other parties) were prepared to agree to this course but
within defined limits. During negotiations the parties had developed a relatively nuanced
set of provisions which moved away from the original Policy the subject of the appeal,
namely Policy D.4.12 (Minimum Flows and Levels) to make provision for rootstock
survival through alternative provisions in Policy H.4.1.

[11]

Attachment B and the amendments proposed attached demonstrates both

the reasoning and the outcome sought by consent.

[12]

The Decision's Version of the Plan included at Policy D.4.12, without

limitation, an exception to minimum flow for rootstock survival water. That was not
acceptable to the Minister of Conservation who appealed that provision.

In the

circumstances of this case and given the subtleties of the changes and their interrelationship with other provisions, this issue would be complex to resolve at hearing.
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[13]

To understand the context of the changes sought it is necessary to discuss not

only the original provisions and the appeals but also the impact of various documents,
most particularly the NPS-FM 2020.

[14]

Nevertheless, we have identified that all parties are agreed on the outcomes

sought in Attachment B. At issue is the mechanism of how this should be achieved
through the Plan provisions. We will discuss this later in the Decision after establishing
background to the issues.

Remaining issues in dispute
[15] Beyond the question of how the rootstock survival provision is expressed in the
Plan there are 4 other issues for this Court to determine in this hearing:

(1)

Activiry Status
For applications for tal{es below minimal flows or beyond allocation limits, is
the most appropriate activity status non-complying or prohibited (Rules
C.5.1.13 and C.5.1.14).

(2)

Supplementary takes
What regime should be adopted for takes above median flow (Rule C.5.1.10).
Issues arise as to:

(a) the Policy backing for this Rule, with Fish & Game Appeal;

(b) Whether the rule should be deleted (in which case the activity
would become full discretionary);

(c) If it is not deleted, what criteria should apply;
(d) Whether Forest & Bird could seek an alternative specified link in
Policy H.4.3 or the Rule given the scope of appeals (in particular,
the Fish & Game Appeal).
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(3)

Alternative minimum flows
This relates to the issue of rootstock survival but also impacts upon how other
takes including those for public water supply, stock, individual needs and
existing consents affect the minimum flow rate calculations. (Policy
D.4.12(2))

(4)

Dune Lake Levels
What is the appropriate minimum level for dune lakes? (Policy H.4.2).

Statutory Framework
The New Zealand Coastal Policy Statement (N'ZCPS)
[16] Many of the water ways in Northland are within the coastal environment, given the
Region's extended coastline and narrow landform in many places. Rivers are mostly
short-run, with a few exceptions. In accordance with NZCPS Policy 1(2)(c) there are
many "areas where coastal processes, influences or qualities are significant and include
coastal lakes, lagoons, tidal estuaries, salt marshes, coastal wetlands and the margins of
these". Looking at the Objectives and Policies of the NZCPS as a whole it can be seen
that most are engaged to a greater or lesser extent depending on the precise place that is
being addressed.
[17] Many coastal areas contain threatened or at risk ingenious taxa under Policy 1 l(a):
(i)

Indigenous ecosystems and vegetation types threatened m the coastal
environment; and

(ii)

habitats of indigenous species and in certain places threatened or at risk taxa.

[18] There did not appear to be any argument that NZCPS Policies 11, 13 and 15
applied. Where those do not apply further inland outside the coastal area the provisions
of s 6(c) RMA identify similar concerns.
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The NPS-FM 2014
[19] The National Policy Statement (Freshwater 2014) (NPS-FM 2014) was the
document applying at the time the Council promulgated its regional plan.

It too

reinforces the provisions of both the NZCPS and Part 2 to the extent each are relevant
in different areas. It also emphasises the concept of Te Mana O Te Wai.

[20] The parties suggested to us that the water quantity objectives in Chapter B of the
NPS-FM 2014 were intended to be achieved both in the Regional Policy Statement and
in this plan. For example:
Objective Bl:
Safeguards life supporting capacity, ecosystem processes and indigenous species
including their associated ecosystems of fresh water, and sustainably managing the
talcing, using, damming or diverting of fresh water.
Objective B2:
To avoid any further over allocation of water and phase out existing over
allocation.
Objective B4:
To protect significant values of wetlands and of outstanding freshwater bodies.

[21] These and the other Objectives and Policies identified in the NPS-FM 2014 are
clearly directly relevant to the matters before this Court. These are encapsulated in the
recognition at the Commencement of the NPS-FM 2014 relating to:
Management of freshwater through a framework that considers and recognises Te Mana O Te
Wai as an integral part of Freshwater Management ...
(i)

Te Mana O Te Wai is the integrated and holistic wellbeing of a Freshwater Body.

(ii) Upholding Te Mana O Te Wai protects the mauri of the water. This requires that in
using water you must provide for Te Hauora O Te Taiao, health of the environment,
Te Hauora O Te Wai, the health of the water body and Te Hauora O Te Tangata, the
health of the people.
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[22] All witnesses before us acknowledge that the purpose of both the Regional Policy
Statement and the Plan before us was to achieve this integrated approach.

The NPS-FM 2020
[23] After the promulgation and decisions on this Regional Plan and just prior to the
hearing of these appeals, the Government published its National Policy Statement for
Freshwater Management 2020 which took effect on 7 September 2017. The NPS-FM
2020 is a substantial document of some 70 pages and witnesses had limited opportunity
to consider its impact. All parties agreed that it continues the general direction of the
NPS 2014 and refers to the fundamental concept of Te Mana O Te Wai.

[24] Importantly clause 1.3(4) of the NPS-FM 2020 has expanded the principles to a
framework of 6 principles, being:
(i)

Mana Whakahaere relating to the power, authority and obligations of Tangata
Whenua to make decisions that maintain, protect and sustain the health and wellbeing
and their relationship with fresh water.

(ii) Kaitiakitanga: the obligation of Tangata Whenua to preserve, restore, enhance and
sustainably use fresh water for the benefit of present and future generations;

(iii) Manakitanga: the process by which Tangata Whenua show respect, generosity and
care for freshwater and for others.
(iv) Governance: the responsibility of those with authority for making decisions to design
a way that prioritises the health and wellbeing of fresh water.
(v) Stewardship: the obligation of all New Zealanders to manage freshwater in a way that
ensures it sustains present and future generations; and
(vi) Care and Respect: the responsibility of all New Zealanders to care for freshwater in
providing for the health of the nation.

[25] Clause 1.3(5) of the NPS-FM 2020 establishes a hierarchy of obligations:
There is a hierarchy of obligations in Te Mana O Te Wai that prioritises:
(a) First, the health and wellbeing of water bodies and freshwater ecosystems;

(b) Second, the health needs of people (such as drinking water);
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(c) Third, the ability of people in communities to provide for their social, economic
and cultural wellbeing now and in the future.

This is picked up as Objective 2.1 of the NPS-FM 2020.

[26]

Clause 2.2 Policy 1 picks up the concept of Te Mana 0

Wai from the NPS 2014.

[27] Some other policies seem to be more extensive than previously stated in the NPSFM 2014, although these may just give greater clarity:
(i)

In Policy 6 for example, there is to be "no further loss of extent of
natural wetlands". Their values are protected, and their restoration
promoted.

(ii)

Policy 7, the loss of river extent and values is avoided to the extent
practicable.

(iii)

Policy 8, the significant values of outstanding water bodies are
protected.

(iv)

Policy 9, the habitat of indigenous freshwater species is protected.

Other Policies may, to a greater or lesser extent be engaged depending on the
circumstances.
[28] There are specific requirements in terms of this NPS-FM 2020. An example is

Clause 3.2(1 ):
Every Regional Cowicil must engage with communities and Tangata Whenua to determine
how Te Mana O Te Wai applies to water bodies and freshwater

ecosystems

in

the

Region.

[29]

Other provisions such as 3.2(2) identify:
.. .long term visions must be achieved for objectives, policies, methods and criteria for
natural inland wetlands, rivers, fixed passages and primary contact sites and water
allocation.

10

[30]

Section 3.3 deals with long term visions for freshwater; 3.4 relates to
Tangata Whenua engagement and 3.5 relates to Integrated Management.

[31]

What is clear to the Court in considering all of these is that the obligation is

imposed upon the Regional Council and must accordingly be a future obligation rather
than a current obligation. In fact, if there was any doubt about this the various action
plans required (Clause 3.15), Identifying take Limits (Clause 3.17) and Monitoring (Clause
3.18) are clearly worded to indicate a future obligation. Timing and transitional matters
are raised at Clause 4.1 (1) and require:

(1) Every local authority must give effect to this National Policy Statement as
soon as reasonably practicable;

(2) Every local authority must publicly notify any changes to the Regional
Policy Statements, Regional Plans and District Plans that are necessary to
give effect to this National Policy Statement as required under the Act.
[32]

The effect on existing Policy Statements and Plans are covered in Clause

4.3(1):
(1) to the extent that Regional Policy Statements and Regional District Plans already (at
the commencement date) give effect to this National Policy Statement, local
authorities are not obliged to make changes to wording or terminology merely for
consistency with it.

(2)
(3) ... if a local authority chooses to amend an Operative Policy Statement . . . the
amendment is to be treated as a correction of a minor error.

Impact ofNPS-FM 2020
[33] We conclude from this that the NPS-FM 2020 is a matter to which we should have
regard and if there is a difference in outcome from the application of the NPS-FM 2020
rather than the NPS 2014, we need to consider whether it is more appropriate to achieve
that outcome than that under the NPS-FM 2014. In practical terms however, the overall
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effect of the NPS 2020 and that of the NPS-FM 2014 and the context of the provisions
we are currently analysing does not indicate any change in focus or desired outcomes.
[34] Accordingly, it appears to us that for the main part the issues of Te Mana O Te Wai
and the health of the environment, the health of the waterbody and the health of the
people are still acknowledged within the terms of the NPS-FM 2020 albeit in a slightly
different form. No witness suggested to us that there was any difference of substance.
However, it would be fair to say that the NPS-FM 2020 has not been the subject of
extensive evidence or decisions to date.
[35] The primacy given to the health and wellbeing of waterbodies and freshwater
ecosystems in NPS-FM 2020, Objective 2.1(1)(a) is consistent with the decisions of the
superior Courts including in Environmental Defence Sociery v New Zealand King Salmon Compa,ry

Iimitecfl relating to the NZCPS, Policy 11(a), 13 and 15. We consider that the Regional
Plan cannot derogate from the mandatory requirements of the superior documents and
the primacy of the health and wellbeing of waterbodies and freshwater ecosystems.
[36] It is for this reason that we conclude both the NPS 2014 and NPS-FM 2020 give
primacy to ecological values. While we accept that this is explicit in Objective 2.1 of the
NPS-FM 2020, it is nevertheless, in our view, still sufficiently clear from the terms of the
NPS 2014.
[3 7] In considering which are the most appropriate provisions to be inserted within the
Plan, all parties acknowledge that the NPS-FM 2020 is a matter we can have regard to. It
therefore infers the assessment as to the most appropriate provisions to be inserted.

Regional Policy Statement
[38] The Regional Policy Statement was promulgated under the NPS-FM 2014 and
appears to have been fully adopted by Council Resolution made in 2018. The Regional
Policy Statement deals with Indigenous Ecosystems and Biodiversity at Objective 3.4
which seeks the safeguarding of Northland Ecological integrity by:

1

[2014] NZSC 38.
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(a)

Protecting areas of significant indigenous vegetation and significant habitats
of indigenous fauna;

(b)

Maintaining the extent and diversity of indigenous ecosystems and habitats
in the region; and

(c)

Where practical, enhancing of indigenous ecosystems and habitats
particularly where it contributes to the reduction and the overall threat and
status of regionally and nationally threatened species.

[39] This Provision is to apply to both land and water under the Regional Policy
Statement and is to be read in conjunction with Objective 3.3 which provides for
ecological flows and water levels. This seeks to "maintain flows, flow variability and water
levels necessary to safeguard the life supporting capacity, ecosystem processes, indigenous
species and the associated ecosystems of fresh water."
[40] There are also provisions relating to enabling economic wellbeing such as Objective
3.15. "Northland's natural and physical resources are to be sustainably managed in a way
that is attractive for business and investment and that will improve the economic
wellbeing of Northland and its community."
[41] Objective 3.7 Regionally significant infrastructure seeks "to recognise and promote
the benefits of regionally significant infrastructure (a physical resource), which through
its use of natural and physical resources can significantly enhance northlands economic,
cultural, environmental and social wellbeing."
[42] We cannot see that any of these provisions, including Objective 3.8 Efficient and
Effective Infrastructure, Objective 3.9 Energy Supply and Objective 3.10 Use and
Allocation of Resources, are intended to detract from the primacy of the Provisions of
Objectives 3.3, 3.4 or contained with the NFS 2014 or the NZCPS.
[43] For clarity, we conclude that the primacy of the health and wellbeing of waterbodies
and freshwater ecosystems is clear from the RMA, NZCPS, NFS-FM 2014, NPS-FM
2020 and the RPS. We did not understand any party to derogate from that proposition.
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Although the documents give priority to these issues the difficulty is that some of the
provisions may in fact derogate from these values. One area is when the health needs of
people such as drinking water are seen as a ground for derogating from minimum flows
in waterways established to maintain the health and wellbeing of those waterbodies.
[44] This leads us to matters such ass 14(3)(6) of the RMA which provides that taking
of water for:
(i)

An individual's reasonable domestic needs; or

(ii) The reasonable needs of (a person) animals for drinking water [is not prohibited] if
the taking or use does not, or is not likely to, have an adverse effect on the
environment.

The National Environmental Standards for Freshwater (NES-FW 2020)
[45] The NES-FW 2020 was gazetted on the 5 August 2020, taking effect on 3
September 2020. The NES-FW provides, under Regulation 6, that Plan Rules (and
proposed as well) may be more stringent than the regulations and can only be more lenient
in very specific circumstances.
[46] Given that many of the waters and lakes are the subject of disputed controls we
should address the connection to this appeal. Lakes, rivers, streams and waterways which
may include (or even comprise) wetlands. Many of the Dune Lakes were described as
shallow and photographs show benthic and reed material. Even in rivers and streams
there are often areas which are not part of the active bed.
[47] Under NES-FW 2020 Regulation 6 the Regional Council has an obligation to
remove any duplication or conflict between the proposed plan and the NES without using
the Schedule 1 process. Thus, the lowering of water levels below those naturally occurring
may offend against Regulations 53 or 54 of the NES-FW.
[48] Arguably the obligations under the NES-FW 2020 are ones imposed upon the
Council rather than on the Court.

However, in establishing which are the better
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provisions, it would be unrealistic of this Court to include Plan provisions which would
immediately need to be changed by the Council without using the Schedule 1 process.
[49] Effectively, the Plan provisions therefore can be stricter than those in the NES-FW
but cannot be more lenient. In relation to natural wetlands the NES provides:
(a)

It is prohibited to take water from within that wetland if it will result in
complete or partial drainage is non-complying to take it from outside but
within 100 metres of that natural wetland if will result in complete or partial
drainage.

(b) Any other take or use of water from within wetlands or within 100 metres of
it is a non-complying activity.
[50] We must immediately point out that this is subject to a number of qualifications
some of which may negate the effect of the provision. The one that has been the subject
of particular consideration to date in the case of COVID-19 Panel, consideration for
Matawaii is that it is for specified infrastructure. Regulation 45(4) which provides:
the taking for use, damming, diversion or discharge of water or within 100
from a natural wetland is a discretionary activity if it is for the

purpose

metres set back
of

constructing

specified infrastructure.

[51] The meaning of the various "Regionally Significant Infrastructure", "Significant
Infrastructure" and now "specified infrastructure" are not genuine to our immediate
enquiry. However, it is clear that water abstraction may lower levels in lakes and rivers.
These may constitute takes within 100m of the lakes and rivers and thus be prohibited
unless an exception applies such as constantly specified infrastructure.
[52] Witnesses had difficulty in commenting in a meaningful way on the application of
the NES-FW 2020 provision and we ourselves are somewhat confused as to their overall
meaning in the context of the NPS-FM. We note that there are a series of further
provisions that create full or partial exceptions to controls in some circumstances.
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[53] Also, issues arose which have been dealt with under other headings of this Plan
Review in relation to the extent of wetlands and whether this includes saltwater and
brackish water and wetlands including mangroves, salt marsh, rushes etc. Conclusions
on those issues are not necessary for the purposes of this particular appeal, but we note
that the impact of the NES is unclear, although its affect appears to be absolute, ie., that
Plan provisions cannot be more lenient. It is clear however that provisions in the plan
can be more restrictive than those in the NES where these are most appropriate.

Matawaii Storage
[54] It also transpired that during the week of hearing a panel decision under the Covid19 Recovery (Fast Track Consenting Act 2020) in relation to the Matawaii Water Storage
at Kaikohe was issued. The Matawaii Water Storage Reservoir is a project listed in
Schedule 2 of the Covid-19 Act but involved, among other things, issues relating to Land
Disturbance in proximity to waterways. Of particular moment for the purpose of this
case were applications for takes above median flow for the purpose of charging the
Reservoir the subject of the application.
[55] Unknown to other members of the Court, Commissioner Prime was also a member
of that Panel. This was disclosed to the Court on the final day of hearing. The Court
immediately notified the parties who indicated initially that they had no concerns with the
Commissioner continuing to consider this matter. The Court reserved leave for them to
do so before the Court issued its Decision. No such concern has been raised with the
Court.
[56] We conclude the Fast Track decision does not bear directly on the Plan issues
before us. We note that this Appeal relates to the terms of the Regional Plan rather than
the grant of a particular consent.

The Regional Plan
[57] Without the complications of the effect of the NES, the Regional Plan follows fairly
closely on the theme set by the Act, the NZCPS, the NZPS-FM 2014, the RPS and to the
extent relevant in this case, NPS-FM 2020.
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The Northland context
[58] The existing statutory provisions set their face firmly toward the preservation of the
natural aquatic environment by maintaining adequate water flow for flora and fauna in
streams and rivers.
[59] The high variability in flow in Northland rivers and very low flows at certain periods
indicate a need for care in dealing with minimum flows.

On the other hand, the

catchments are clearly "peaky" and involve periods when extremely high flows can be
experienced. While there is an issue in maintaining flow variability there are going to be
upper and lower flows at which flora and fauna are likely to suffer, either from lack of
enough water to maintain aquatic habitats or too much water damaging these habitats.
[60] The Regional Plan seeks to achieve flow related outcomes by specifying a minimum
flow and allowing allocation of water as a percentage of the mean annual low flow

(MALF) when flows are below the measured or calculated median flow. Depending on
the size and importance of the waterway, the flow retained within the river system is
higher for some river types than others.

[61] For m1rumum flows Table 24 sets a primary mirumum flow for freshwater
management units as follows:

•

Outstanding rivers 100% of the 7-day MALF

•

Coastal Rivers 90% of 7-day MALF

•

Small Rivers 80% of 7-day MALF

•

Large Rivers 80% of 7-day MALF

[62] The allocation limit for rivers is based upon a percentage of the 7- day MALF:

• 10% for outstanding rivers
• 30% for coastal rivers
• 40% for small rivers
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• 50% for large rivers

[63] There was no disagreement in principle that the 7-day MALF should be the
mechanism by which minimum flows would be judged. The adoption of a percentage of
this figure, depending on the Freshwater Management Unit (FMU), was again not the
subject of any significant dispute. It follows closely upon the approach adopted in other
Plans and is for the most part in accordance with the NPS-FM 2020.

[64] We should note that one of the other provisions that we will discuss in due course
relates to water harvesting. Horticulture New Zealand made the point that they consider
the future water use for Northland relates to the water harvesting regime, considering the
extended low flow periods in Northland.

[65] Overall, we conclude that the most significant risk to aquatic flora and fauna is low
flow periods, particularly during the drought periods experienced on a relatively frequent
basis. This is also the time of peak demand for human use of water including for
household, stock and rootstock.

[66]

In relation to Water Harvesting the high variability in flow gives more confidence

that, provided appropriate flow variability is maintained, the other objectives of the Plans
and documents including the RPS can be maintained.

The MALF Regime
[67] Given that there are more than 27,000 reaches of rivers and streams in Northland
and more than 1,700 waterways the task of physically measuring each waterway would be
overwhelming.

[68] The calculations for median flow and MALF depend on figures yet to be ascribed
to most of the river catchments. They have been calculated for some waterways at certain
points. Attached as C is council information on flow for some key sites in Northland.
However, the vast majority of waterways have no gauging or other means of
independently establishing either the median flow or the MALF.
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[69] For this reason, minimum flows and allocation limits in the Plan are expressed as a
proportion of :MALF rather than as absolute units of flow. Minimum flow and allocation
limit setting procedures are codified in the proposed revision of Policies H.4.1 and H.4.3.
This involves incorporating the Notes from the Decisions version of these policies into
the body of the Policy itself in accordance with appeal relief sort by Horticulture NZ.
This proposed change is supported by the parties to this appeal.
[70] The Council has adopted a method generally accepted by all parties of modelling
from "like" catchments and this modelling has been developed to take into account the
exigencies of the Northland Region
[71] The Regional Council has adopted 4 main FMU; outstanding, coastal, large and
small rivers. We were told that around 95% of the "river'' reaches involved less than 15
litres per second of flow at MAI..F. Of the actual rivers the number of reaches with
enough volume to allow for substantive extraction are limited, particularly at 7- day
:MALF levels.
[72] As the flow drops from the median towards the :MALF the taking of water before
hitting the minimum flow becomes particularly limited. The block of water available for
extraction when flows are at or below median is fixed between 10% and 50 per cent of
:MALF. While this may be meaningful in respect of some of the larger rivers, for the most
part it gives a relatively minimal quantity of water available from many of the rivers in
Northland. To that extent, the Council advised through the evidence of Dr Thomas
Drinan that 2% of river reaches in Northland are potentially fully allocated.
The Court's approach to the issues
[73] We see a clear inter-connection between the issue of "alternative minimum flow"
in Policy D.4.12 and the alternative wording for Policy H.4.1 relating to rootstock survival
now discussed and agreed between Horticulture NZ and the Minister.

We have

concluded we should deal with this issue first because it helps set the context for the
consideration of out of limit takes. We will then deal with the issue of Out of Limit Takes
followed by Supplementary Takes and then the Dune Lake Levels.
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Protected Takes

Domestic

[74] Section 14(3)(b) RMA provides that water can be taken for an individual's
reasonable domestic needs or for a person's animals for drinking water provided that the
taking is not likely to have an adverse effect on the environment. Whether s 14(3)(b) of
the Act allows takes below the minimum flow specified in the Plan, is a moot point. We
see the minimum flow as the flow below which there is likely to be an adverse effect on
the environment. However, we are not required to determine this issue in this decision.

Town water supplies and the like

[75] In addition to the personal and stock provisions under 14(3)(b) RMA there are a
number of existing consents which appear to be protected against minimum flow
constraints and these include a number of municipal water takes. There also appear to
be other consents for horticultural and other use which have no minimum flow
conditions imposed upon them. Accordingly, such conditions would either need to be
imposed as part of a review after the Plan becomes operative or alternatively on renewal
of the consent.
[76] To provide for existing consents, in particular those for registered drinking water
supply, the Council has proposed a revised approach to alternative minimum flows, set
out in Policy D.4.12 replacement clause (2) which reads:

(2) Notwithstanding clause 1, water permits granted prior to 4 May 2019 that set
different minimum flows or levels to a minimum flow or level in Policy H.4.1 or Policy
H.4.2 of this plan are recognised as interim environmental flows and levels.

[77] The intent of the amendment is to provide an interim framework recognising
existing resource consents with minimum flows below the Proposed Plan limits, rather
than enabling additional minimum flows to be set for certain activities on a case-by-case
basis.
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Rootstock

[78] Horticulture NZ and the Ministry have agreed, with Council support, that there
should be a protected take for rootstock survival which adds another class of allocation
which may potentially pull flows below the minimum permitted by the calculation from
MALF. This is set out in attached C including the proposed new wording. We agree
with the Minister of Conservation and Horticulture NZ that this should be done as an
additional allocation block rather than as an exception to the general rule.

[79] This protection is proposed to be given effect in the Plan by the addition of
provisions for a secondary minimum flow for rootstock survival and for rootstock
survival allocation block in Policies H.4.1 and H.4.3 respectively. This would replace the
provision for rootstock survival water in the decisions version of Policy D.4.12(2)(b).

[80] The allocation block and secondary minimum flows for rootstock allow some extra
water to be taken below MALF. In short, minimum flows for coastal rivers arc reduced
from 90% to 85% ofMALF and for small and large rivers to 75% MALF. The allocation
block is set out at Table 26A ranging from 4% ofMALF for coastal rivers, 5% for small
rivers and 6% for large rivers. It also includes a limit on amounts of 25% of irrigation
demand.

Anafysis and determination
[81]

We acknowledge, on the evidence given to us, that there are times when some

waterways will be subject to extraction which takes them below the minimum flow
because of these protected items.
[82] We realise that .there are constraints in providing for water for rootstock survival,
stock water, individual household needs of water as well as existing consents. This makes
it clear that the provisions of this Plan are transitional with a longer-term goal of moving
towards maintaining minimum flows based upon a percentage of MALE
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[83] The Minister took a pragmatic view on essential abstraction and has agreed with
Horticulture NZ on rootstock survival water. There also seems to be an agreement
generally as to the extraction for town water supplies.
[84] Overall, we acknowledge that there is a need for a pragmatic approach.

Our

concern remains around the compromises that are made in times of extremity. As
pressure builds in Northland for water requirements, it is inevitable that we will see more
of these demands for compromises around water use.
[85] We agree with Horticulture NZ that the emphasis within the Plan should be to
encourage water harvesting rather than the allocation of water below median flows. To
the extent that parties have already agreed on provisions that allow for a rootstock survival
allocation, we acknowledge this is a pragmatic and responsible approach by Council to
the realities. Nevertheless, continued further allowances of this sort are likely to lead in
the long term to the degradation and eventual collapse of some of these waterways which
are already under significant stress in drought periods.
[86] We conclude the Council's proposed amendment to Policy D.4.12(2) and the
proposed provisions for rootstock survival water in Policy H.4.1 and Policy H.4.3,
together with the provisions of s14(3)(b) RMA, is the most appropriate in assisting to
achieve Objective F.1.1 of the Plan.
[87] In the short-term however there are going to be some rivers where existing
extraction and use are going to result in flows below the relevant percentage of the 7- day
MALF for that FMU. Overall, we have concluded this means that the Council must be
cautious in allowing further takes where waterways are subject to flows lower than the
minimum flow calculated on the percentage of 7- day MALF.
Activity status for takes outside Allocation Limits and below minimum flows

[88] Where an application is outside the parameters of the allocation block and/ or
minimum flow the Issue between the parties is between non-complying activity status and
prohibited status. The Council says that it has not considered the question of prohibited
status and there is no policy or other setting which might support such an approach.
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[89] On the other hand, the other parties say there is a dear policy background both
through the Regional Policy Statement and through the Plan itself which make it clear
that the preservation of habitat and minimum water flow is essential.

[90] Those parties turn to examples under s 6(c) of the Act and in coastal areas to Policy
11(a) NZCPS.

They point to various taxa particularly bird and fish life which are

nationally critical or threatened as justifying the avoid principles of the Act Furthermore,
they reinforce this by reference to NPS 2014 (and NPS-FM 2020) Policy which requires
the protection of such indigenous biodiversity.

[91] For our part, we are satisfied that even without reliance on the NPS-FM 2020 the
various Plans and other statutory documents are dear in the requirement to avoid adverse
effects. We accept that adverse effects occur below the minimum flow.

While we

acknowledge the transitional nature of this plan, there is dear risk that any additional takes
to those provided for in the Plan, when these takes are outside the allocation block and
flows are below median, will have an unacceptable adverse effect on the environment.

[92] The MoC and Forest & Bird were faced with arguments that the non-complying
status and the proper application of the policies would lead to the declining of such an
application. We agree that any proper application of the criteria should lead to such a
refusal of consent.

[93] The concern for the MoC and Forest & Bird however was that the many examples,
some of which are referred to by the Court in the Cahra Decision2, where cumulative
effects are not properly taken into account as part of the assessment by the Council
Officers or by Commissioners at first instance. There is also a tendency that if an
application passes a Gateway test under s 104 (D) then a consent is granted subject to
conditions.

[94] It must follow from the foregoing that we see the purposes of the vanous
documents, including the Regional Plan itself, as militating strongly against further

2

Cabra &tral Developments Umited v Auckland Council [2020] NZEnvC 153.
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abstraction outside of the allocation blocks when flows are below median. We are
concerned that the use of non-complying activity status can and has led in the past to the
grant of consents without full consideration of implications, particularly around
cumulative effects
[95] Forest & Bird and the MoC suggested that in the circumstances of this case a strong
bottom line needs to be drawn to discourage this as a simple or low-cost path to water
abstraction. We conclude that non-complying status is not appropriate given the nature
and extent of the effects that can result.
[96] Mr Doesburg for the Council argued strongly that prohibited status was not
justified in these circumstances as it was not the only option available. We acknowledge
the argument that we are dealing with extreme situations where personal use of water
becomes vital. To that extent, the pressure to grant consent in circumstances where it

will have an adverse effect on the waterways will be extreme.
[97] We cannot see how the purposes of the Act will be fulfilled by allocations beyond
the Plan limits. It appears to us that the appropriate method is to encourage people to
apply for water harvesting consents where they can utilise flow that does not impact on
the 7- day MALF.
[98] Mr Doesburg referred to the Coromandel Watchdog

Executive

ef the Ministry ef Economic Dcvelopmcnfo

ef Hauraki

Incorporated v Chief

at paragraph 34 where the Court gave

examples of situations where prohibited status might apply:

3

(a)

Where the Council takes a precautionary approach;

(b)

Where the Council takes a purposively staged approach;

(c)

Where the Council is ensuring comprehensive development;

Coromandel Watchdog ef Hauraki Incotporated v Chief Executive ef the Ministry efEconomic Development 2007

NZCA 473, at [34].
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(d)

Where it is necessary to allow an expression of social or cultural outcomes
or expectations;

(e)

Where it is intended to restrict the allocation of resources, for example
where a Council wishes to restrict aquaculture to a designated area; and

(f)

Where the Council wishes to establish priorities otherwise on a "first in first
served" basis, which is the basis on which consent applications are
considered.

[99] Overall, we consider the proposed prohibited status would respond to all these
factors, in particular restricting resource allocation and prioritising certain needs.
[100] As to whether this is a planned and progressive imposition, we conclude the
provisions are nuanced. We have approved amendments to Policies D.4.12, H.4.1 and
H.4.3 regarding minimum flows and allocation limits, including provisions for rootstock
survival water, existing drinking water supplies and domestic needs that have the potential
to affect minimum flows in particular.
[101] We agree that provision needs to be made for new registered drinking water supply
applications that are outside these limits and we consider that these would be appropriate
as non-complying activities. Replacement consents for existing supplies is provided for
as a controlled activity under Rule C.5. 1.8. In respect of an individual's reasonable needs,
those are covered under s 14(3)3(b) RMA.
[102] The second major concern raised in respect of the utilisation of prohibited activity
status was that MALF was modelled rather than measured for most river reaches in
Northland, given the complexity of the 1700 waterways in question.

However,

Horticulture NZ accepted that most river reaches, probably around 90%, would not be
suitable for water abstraction below median flows given the extremely low flows of the
many waterways.
[103] We acknowledge that further information as to MALF may provide some scope for
either reducing or increasing the allocation limit To this end, we would have thought the
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simpler solution than providing a non-complying status for those circumstances was to
allow for a revised minimum flow calculation and an amended allocation limit within
which the application would fall. A provision in the Plan to this effect has been suggested
to the Court by the Minister and Forest and Bird in Exhibit B. This reads in part:
In calculating the allocation limits, minimum flows and levels in accordance with H.4
Environmental flows and levels, Council will use the best information available at the time,
which may include information that is provided by an applicant and will apply the
methodologies set out in Policy H.4.

[104] A clause worded along these lines could replace the Council proposed wording for
Policy D.4.12(3) in Attachment C. This would allow an applicant to establish that the 7day ::MALF is factually higher than was originally estimated thereby changing the allocation
limits.

Conclusion on activity status
[105] We can see little justification for providing for the taking of water below minimum
flows or exceeding allocation blocks as non-complying activities, other than for
applications for new public drinking water supplies. Looking at the various criteria
suggested by the Court of Appeal, we conclude that a precautionary approach is
appropriate given:
(a)

The importance of matters under s 6 of the Act, the NZCPS Policies 11, 13
and 15, the Provisions of the NPS-FM 2014, 2020 and the RPS.

(b)

We see this Plan as a staged approach allowing an allocation limit with
further limit for extreme situations.

(c)

We accept the important cultural connection between maintaining minimum
flows within rivers and Te Mana O Te Wai, an issue emphasised both in the
NPS 2014 and NPS-FM 2020.
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(d)

We also consider that prohibited status meets the general intent of achieving
the purpose of encouraging parties to move towards water harvesting rather
than stressing the aquatic environment during periods of low flow.

(106] Overall, we conclude that for takes below minimum flows or exceeding allocation
limits prohibited activity status most appropriately meets the purpose of the Act and
the various Plans and the test provided for by the Court of Appeal in the Hauraki Watchdog
case.
[107] Rules C.5.1.13 and C.5.1.14 are to be amended as proposed by the Minister of
Conservation and Forest and Bird as shown in Attachment C, including provision for
new public water supply applications exceeding the limits as non-complying activities.
Replacement wording in Policy D.4.12(3) (Council proposed, Attachment C) is also
required to allow for new information to inform the calculation of MALF, leading to
revised limits on a case-by-case basis.
Allocation of water at high flows

[108] Rule C.5.1.10 enables resource consent applications to be made to take water above
median flow as a restricted discretionary activity.
[109] There appears to be a strong basis for considering water harvesting in Northland,
Given the relatively low flow of the majority of Northland's rivers there is limited
availability of water within the proposed primary allocation limits to contribute at crucial
times and to achieve the district's potential for horticulture production. The ability to take
water at higher flows for storage and use is promoted by Horticulture NZ and supported
by the Council.
[11 OJ Restricted discretionary activity status provides planning encouragement for this
activity. We note that any application that does not meet the restricted discretionary
criteria would default to discretionary. That status is not under appeal.
(111] Forest and Bird and Fish and Game sought deletion of this Rule, bringing Rule
C.5.1.11 into play (discretionary activity) for all takes above median flow. In the
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alternative, Fish and game sought standards for these takes as set in the notified version
of the Plan, and the more restricted activity status of full discretionary. This would allow
for a supplementary allocation limit that results in at least 50% of the flow above median
remaining in the river.
[112] Dr Drinan for the Minister and Dr Franklin for the Council agreed in advising that
in allocating supplementary takes it was important to manage ecological effects by
retaining flow variability and flushing flows. An allocation limit was also important for
the management of cumulative effects.
[113] 'To this effect Dr Drinan, with support from Dr Franklin, proposed an interim
supplementary limit restricting takes above median flow to 10% of instantaneous flow.
Ms Marr, in planning evidence for the Minister, proposed that this standard be included
in Policy H.4.3. This approach was opposed by Counsel for the Council and Horticulture
NZ in submissions, citing jurisdictional issues.
[114] We accept the evidence of Dr Drinan and Dr Franklin that a supplementary
allocation limit is appropriate. The two approaches in play for this hearing are that
provided in the notified version (50% of flow above median) or that promoted by Dr
Drinan and supported by the Minister and Forest and Bird (10% of instantaneous flow).
Both are flow sharing arrangements that have inherent difficulties in practical
applicability. The alternative suggested by Dr Franklin of a simple bulk allocation of flow
above median flows as providing greater certainty was not pursued by any party.
[115] The science around the relationship between water abstraction rates and ecological
effects at higher river flows is not well established. The flow sharing options advanced
are not well understood in this regard, but it seems clear that the 10% option is the more
restrictive and is based on a protective approach derived from the international literature
on this subject. The 50% option is more conservative around median flows but provides
for increased volumes at higher flows when takes for water storage purposes are likely to
occur.
[116] Consistent with our acceptance of the Horticulture NZ position that water
harvesting be encouraged over potentially more damaging interference with the natural
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low flow regime in Northland rivers, we consider the 50% flow sharing option to be the
most appropriate, given that the technical evidence does not provide a compelling case
between the two options. The alternative relief sought by the Fish and Game appeal of
no more than 50% of flows above median flow provides jurisdiction for this standard to
be included.
[117] To that end, we agree with Horticulture NZ that this standard of 50% of the river
flow above the median flow remaining in the river should be included in Rule C.5.1.10.
We also consider that there should be a variation to C.5.1.10 to include the timing, rate
and volume, as suggested by Horticulture NZ. Accordingly, we would adopt Rule
C.5.1.10 high flow allocation as a restricted discretionary activity in line with the
alternative proposed by Horticulture NZ as follows:

Adding "provided 50% of the river flow above the median flow remains in the river." To Rule
C.5.1.10 and;
Adding "4) The timing, rate and volume ofhigh flow takes to maintain the function of flushing
flows to support aquatic ecosystem health."

[118] We consider there is a jurisdictional issue with the inclusion of a standard in Policy
H.4.3. advanced by the Minister and Forest and Bird but we do not want to rule on the
matter given our conclusion on the merits. This Forest & Bird proposal has the added
complication of making applications for supplementary takes outside of the standard
prohibited under our ruling on Rule C.5.1.13. This is not a position we wish to promote.

The Dune Lakes
[119] The Minister's appeal seeks stricter minimum levels for Dunc Lakes by providing
specific policy in Policy H.4.2. for Dunes Lakes to have no change to seasonal or annual
water level range. A take that resulted in any change to these levels would become
prohibited under the Minister's proposed Rule C.5.1.13.
[12OJ The Council has responded by proposing an amendment to Policy H.4.2 which
provides greater protection for Dune Lakes with outstanding or high ecological values.

29
All other dune lakes would have a lesser standard apply, including all those not yet
assessed.
[121] The Minister continues to pursue a higher level of protection for all dune lakes. Of
primary concern here is the significant number of lakes in Northland and the fact that not
all these lakes, particularly dune lakes, have been assessed.
[122] The Council submits that the minimum levels for deep and shallow lakes are
appropriate for dune lakes that have not been assessed or identified as having outstanding
or high ecological value. The Council position is the minimum levels are conservative
and based on a low risk option identified in the Draft Guidelines for the Selection of
Methods to Determine Ecological Flows and Water Levels developed for MfE in 2008.
[123] We note the earlier discussion on wetlands and waterways in regard to the NESFW. Dune lakes are likely to have wetlands around the shallow margins. Some lakes are
small or shallow enough to arguably constitute natural wetlands.
[124] The Council considered that a person proposing to take water from a dune lake
within those minimum levels would in most cases need to apply for resource consent as
a discretionary activity based upon Rule C.5.1.11 unless it complies with all the standards
in C.5.1.1. For the 23 identified dune lakes in the coastal environment the NZCPS would
be a mandatory relevant consideration including Policy 11 (a).
[125] Dr Drinan gave evidence for the Minister in relation to Dune Lakes. His evidence
contends:
(a)

Dune Lakes are more sensitive to Hydrological alteration;

(b)

Dune Lakes are known to contain diverse and often distinctive biological
communities including a range of threatened and at risk aquatic species. He
identifies several including Dune Lakes galaxias, kakahi/ freshwater mussel,
Australian bittern and the Bladderwort;

(c)

Dune Lakes are internationally rare;
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(d)

Only 69 out of the possible 367 dune lakes have been ranked and these
unassessed dune lakes are likely to contain significant ecological values, either
hydrological alteration of dune lakes can adversely affect the ecological health
and biodiversity values.

Dr Drinan says that most coastal dune lakes are within the coastal boundary so the
NZCPS must be considered.

[126] The issues in this case turn upon whether nearly 300 dune lakes that have not been
ranked contain significant ecological values. Only around one third of dune lakes assessed
to date have been identified as having outstanding values. If that ratio applies for the
remaining lakes, there is probably another 100 lakes out of 300 that may contain
significant flora or fauna or be significant for other reasons.

[127] We note also that many of these shallow lakes will contain wetland areas around
their margins which are protected by the NES-FW. The extent of this is unclear until
mapping is concluded.

[128] We are faced with a distinction between a discretionary activity where matters
relating to the objectives and policies of the various plans and the Act need to be taken
into the account and a non-complying status for which the threshold is that the effects
are not more than minor. The Minister and Forest and Bird support prohibited status as
noted above.
[129] This Court has previously said in a number of cases 4 that a resource consent
application status of discretionary activity can achieve the same outcomes as with noncomplying status. On several occasions the Court has been over-ruled on this issue on
appeal. It appears that the real concern of the Minister and supported by Forest & Bird
is that there may be a failure to consider the very relevant provisions of the NZCPS, RPS,

4

Cabra Rural Developments Limited v Auckland Council [2020] NZEnvC 153 and Royal Forest & Bird

Protection Sociery ofNew Zealand v Bery ofPlenry Regional Council [2017] NZEnvC 45, [2017] NZHC 3080,
(2017) 20 ELRNZ 564.
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NPS-FM 2014, NPS-FM 2020, the NES and the Plan itself in considering an application
for consent.

[130) In this case, we consider that there is a more compelling reason to adopt noncompliance status. Where the extraction of water might have a significant impact on the
aquatic flora or fauna or on the lake geology itself any application should be treated with
extreme caution given the protective policies of the Act, Policy Statements and Plan and
arguable the NES.

[131] Some of the lakes already assessed have displayed values which are highly unusual
and scientifically significant. We have concluded in the circumstances of this case that a
cautious approach would be to maintain a non-complying status for all applications that
would alter lake levels and require any person seeking to extract water from a lake to
demonstrate by analysis of the flora and fauna of that lake, that it does not have any
significant or outstanding values.

[132) We would have been more minded to consider this matter as a discretionary activity
if there were clearer understanding as to the values that might be expressed in these Dune
Lakes and methodologies by which these could be addressed. Given that there may be
rare or unique species involved and there may be water conditions well beyond those as
expected, we consider that a cautious approach is appropriate in this case.

[133) To that end, we see that the default position could be that consent is not granted
unless a study has been undertaken of the lake and it is considered to have low values.
We would have been minded addressing the matter in this way if there had been scope
within the appeals, however for current purposes we consider that the default status of
non-complying until the values and attributes of the lake are identified as the most
appropriate response.
[134) The outcome is that the minimum levels for dune lakes is as proposed by the
Minister for Policy H.4.2 set out in Attachment C. Rule C.5.1.13 is to be amended to
provide for applications for water takes that affect dune lake levels to be non-complying
activities.
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Analysis under s 32 and s 32.AA

[135] As we have considered the provisions in dispute, we have kept in mind the
implications of s 32 and 32AA as it relates to identifying the most appropriate provisions
for the Plan. We acknowledge that there is a balance to be struck between the natural
values and the human values of these areas.
[136] The NPS-FM 2014 emphasises natural values and this is made explicit in the 2020
NPS-FM in terms of its hierarchy. Nevertheless, we consider that all Objectives of the
proposed Plan can be achieved by encouraging water harvesting over low flow water takes
and providing for exceptional takes for those purposes identified and agreed between the
parties being individual and stock take, town water supply, non-consumptive takes and
rootstock.
[137] In our view the costs and benefits of this are balanced out in the provisions. We
recognise the priority for in-stream values at low flows while accepting the extractive
values for higher flows. At the same time, we accept that there are takes which will be
essential for the survival of horticultural activity, stock and individuals as well as existing
Council supplies. For the future, we consider that water harvesting should be significantly
encouraged while extraction below median flow is discouraged given the minimal
allocation block. In this way the natural and human values can be maximised. However,
the Natural Environment has a clear priority in extremes.
[138] Finally, we conclude that the cost of constraining abstraction from the Dune Lakes
is unclear given there appears to be little or no extractive use at the current time. The
benefits of important flora and fauna could be significant depending on the values and
attributes which are eventually identified.
[139] For water abstraction activity circumstances could be addressed in a particular case
by examining the actual MALF figures for a river and/ or the actual values of the lake if a
consent is be sought In this way, the information base of Council can be gradually
improved as necessary, while at the same time provide for the protection of the values
identified in the various Plans and parts of s 6 of the Act
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Outcome
[140] We conclude that the parties have given detailed consideration to these provisions
and we have adopted provisions suggested by one or more parties in resolving these
appeals. The final wording of this should be a matter of quick resolution given the courts
conclusion on the various provisions before the Court.

[141] In summary, we approve the agreement between the Minister of Conservation and
Horticulture NZ as to the wording in respect of rootstock survival water. We would
modify the other provisions to exclude that and make provision instead for exceptional
water takes for town water supply existing as at the relevant date individual and stock
water where it does not create an adverse effect and non-consumptive takes.

[142] Furthermore, allocation outside the allocation block provided should be prohibited
as suggested by the Minister, with the exceptions noted in the decision. So far as the issue
of water harvesting is concerned, we conclude that a restricted discretionary activity for
half flow above median flow is appropriate on a water-sharing basis and this will
encourage high volume water harvesting of at most half of the flow in the river over
median.

[143] In respect of lakes, we conclude that water abstraction should be a non-complying
activity in all Dune Lakes.

[144] Overall, we consider that the Provisions we have now identified are the most
appropriate and meet the test under s 32, 32AA and Part 2 of the Act. Accordingly, we
direct the Council to incorporate these into a single document and circulate to the other
parties for approval and file with the Court by the end of February 2021.
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[145] Any application for costs is not encouraged but if one is to be made it is to be filed
within 20 working days with a reply within 10 working days and a final reply (if any) 5
days thereafter.
For the court:

ith

tJudge

29 October 2020
Presented by Minister of Conservation and Royal Forest and Bird Protect ion Society Inc

C.5.1.12 Other water takes - discretionary activity
The taking and use of water, or the taking and use of heat or energy from water or heat or energy
from the material surrounding geothermal water, that is not the subject of any other rule in this Plan
is a discretionary activity.
A resource consent for an activity under this Rule must not be granted if it is found that the activity
would :
occur when the flow in the river or water level in the natural wetland or lake is below a
minimum flow or minimum level set in H.4 Environmental flows and levels· or
o

would cause an allocation limit set in H.4 Environmental flows and levels for a river or
aquifer to be exceeded .

For the avoidance of doubt this rule covers the following RMA activities:
0

Taking and use of water from a river, lake or aquifer, and taking heat or energy from geothermal

water or material surrounding geothermal water (s14(2))

D.4.12A Assessing Minimu m fl ows and levels
In calculating the allocation limits, minimum flows and levels in accordance with H.4 Environmental
flows and levels. Council will use the best information available at the time, which may include
information that is provided by an applicant, and will apply the methodologies set out in Policy H.4.
The Regional Council's determination on the calculation of minimum flows and levels and/or the
allocation status of a particular waterbody will be made without unreasonable delay.
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MAY IT PLEASE TH E COURT:

l.

This memorandum is filed jointly between the parties to:
(a)

record the agreement that was reached regarding
rootstock survival water provisions in the proposed
Northland Regional Plan (Plan);

(b)

include a brief summary of the background and
content of the agreed provisions; and

(c)

seek orders from the Court.

Agreement

2.

Following the exchange of evidence in this matter the parties
reached agreement on the provision of a minimum flow
regime and allocation block for the take and use of water for
rootstock survival purposes (rootstock regime).

3.

Due to some minor outstanding wording changes a formal
agreement was not finalised prior to the hearing.

As the

substance of the rootstock regime was agreed to in principle
the rootstock regime was not considered a 'live issue' and
accordingly parties did not prepare expert evidence or
arguments for the hearing.
4.

The agreed provisions are attached in Appendix A. The
agreed

provisions

are

shown

as

amendments

in

underline/strikethrough and shaded grey. Other aspects of
Policy D.4.12(2) are unresolved and the unresolved provisions
are highlighted yellow.
Context of agreement

5.

Provision for rootstock survival water was included in the
Report and Recommendations of the Hearing Panel.

6.

Parts of the Plan pertaining to rootstock survival water were
appealed by Northland Fish and Game Council, Royal Forest
and Bird Protection Society of New Zealand Incorporated,
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and the Minister of Conservation (MOC) . MOC sought that
allocation for rootstock survival water be accounted for within
specific limits, and reasons included "to encourage rationing
and storage before minimum flow levels are reached".
7.

Horticulture New Zealand (HortNZ), MOC, and the Northland
Regional Council (Council) all contributed significant time,
technical expertise, and effort in order to reach agreement
on the rootstock regime to be included in the Plan.

Details of agreement

8.

Providing for rootstock survival water through an alternative
minimum flow regime within strict bounds is considered by all
parties to be the most expeditious and certain way to provide
for a rootstock regime.

9.

The rootstock regime is not considered to be unduly confusing
for users or readers of the plan, as the regime will only be used
in limited situations by specialist and knowledgeable growers
who have industry support and requisite knowledge.

l 0.

The rootstock regime contains clear limits and conditions of
use which must be satisfied before water in Table 24A for
rootstock survival can be taken. The parties are satisfied the
regime contains appropriate safeguards and requirements.

ORDER SOUGHT FROM THE COURT

11.

All parties are satisfied that the agreed provisions are within
the scope of submissions and appeals, fall within the Court's
jurisdiction and conform to the relevant requirements and
objectives of the Resource Management Act 1991 including,
in particular, Part 2.

12.

For the avoidance of doubt, the parties are satisfied that the
amendments

are

consistent

with

the

National

Statement for Freshwater Management 2020.

Policy
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13.

The parties therefore respectfully request that the Court
approve the agreed provisions in Appendix A by consent.

14.

No party has any issue as to costs.

DATE: 25· November 2020

M J Doesburg

Counsel for Northland Regional Council

Counsel for the Minister of Conservation

PD Anderson
Counsel for Royal Forest and Bird Protection Society of New Zealand
lncorpora,

~

~

/

PR Gardner

Counsel for Federated Farmers of New Zealand

M~
I

N Buxeda / L Ford

Counsel for Horticulture New Zealand
·-

. . _.

.

.

...

'

J S Baguley· · ·

Counsel for Far North District Council and Whangarei District Council
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APP ENDIX A: AMENDMENTS TO TH E PROPOS ED PLAN
Th e agreed p rovisions are shown as amendments in underlin e/ strikethrough a nd
shaded grey.
NOTE: Oth er asp ects o f Policy D.4. 12 (2) are unresolved . Th e unresolved provisio ns
are highlig hted ye llow.
Policy D.4.12 Minimum flows and levels

l)

For th e purpose of assisting w ith th e achievem ent of Objective F. l . l of this Plan,
ens ure that th e minimum flows an d leve ls in H.4 Environmenta l flows and levels
apply to a ctivities th a t require w ater permits pursuant to rul es in this Plan, and

2)

Notwithstanding this general requirement, for rivers an alternative minimum flow
(comprising the minimum flow set in H.4 Environmental flows and levels less a
specified rate of flow particular to an activity) may be applied where the water
is to be taken, dammed or diverted for:
the health of people as part of a registered drinking water supply, or
Foof stoCk suF¥ival ,-.iator, or

a)

fu)
c)

an individual's reasonable domestic needs or the reasonable domestic
needs of a person's animals for drinking water that is, or is likely to be,
having an adverse effect on the environment and is not permitted by a rule
in this Plan, or

d)

a non-consumptive take .

Policy H.4.1 Minimum flows for rivers

Th e minimum flows in Table 24: Primary Mminimum flows for rivers and Table 24A
Secondary minimum flows for rootstock survival pumoses app ly to all c onsumptive
takes from Northland's rivers (excluding ephemera l rivers or streams) unless a low er
minimum flow is provide d for under Polic y D.4.12 Minimum flows and levels.
Table 24: Primary Mminimum flows for rivers

River
wo l er
lllClllCI Qe lllenl unit
-

-

quonlil y

Ern I hworks lhreshold s

-

~

- ~

--

l 00 percent of the seven-day mean annual

Outstanding rivers

low flow
Coastal rivers

90 p erc ent of th e seven-day mean annual low
flow

Small rivers

80 p erce nt of the seven-day mean annual low
flow

Large rivers

80 percent of the seven-day mean annual low
flow

Table 24A: Secondary minimum flows for rootstock survival purposes

water
ement unit

•
----

i ~
-

Coastal rivers

-

----

-

85 p erc ent of the seven-day mean annual low
flow

Small rivers

75 p ercent of the seven-day mean annual low
flow

Large rivers
Table 24A is subiecf to the following

75 p ercent of the seven-day mean annual low
flow
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a. Root stock survival water may only be taken offer four consecutive days below the
primary minimum flow

b. Water for root stock survival water must not be taken once the secondary minimum
'flow for root stock survival water purposes in Table 24A is reached

c . Root stock survival water in Table 24A is only available if there is no other practicable
alternative source of water available.

Policy H.4.3 Allocation limits for rivers

l)

The quantity of fresh water that can be taken from a river at flows below the
media n flow must not exceed whichever is the greater of the following limits:
a)

the relevant limit in Table 26: Allocation limits for rivers and Table 26A: Root
~tock survival water allocation block, or

b)

the quantity authorised to be taken by:
i.

resource consents existing at the date of public notification of this Plan
less, with the exception of water permits for takes from rivers in the
Mangere Catchment, any resource consents subsequently surrendered,
lapsed, cancelled or not replaced, and

ii.

takes that existed at the notification date of this Plan that are
subsequently authorised by resource consents under: Rule C.5. l .8
Replacement water permits for registered drinking water supplies controlled activity, Rule C.5.1.9 Takes existing at the notification date of
the plan - controlled activity and Rule C.5. l. l l Takes existing at the
notification date of this Plan - discretionary activity.

2)

The allocation limits specified in Clause l) include volumes allowed to be taken
under section 14(3) (b) of the RMA and permitted to be taken by rules in this
Plan, and the estimated or measured volumes associated with such takes
should be considered when making decisions on applications water permits.

3)

The allocation limits specified in Clause l) apply to applications for water
permits for the taking and use of fresh water from rivers, but do not apply to nonconsumptive components of takes.

Table 26: Allocation limits for rivers

River
w al er
manoge menl unit

q uo nlily

Alloca lio11 lin1il (rn3/do y)

..

-

-

Outstanding rivers

l O percent of the seven-day mean annual low
flow

Coastal rivers

30 percent of the seven-day mean annual low
flow

Small rivers

40 percent of the seven-day mean annual low
flow

Large rivers

50 percent of the seven-day mean annual low
flow

Table 26A: Root stock survival water allocation blocks

Coastal rivers

-

-

4 percent of the seven-day
mean annual low flow

l'-'-'--"'--"'-'-'-'-=~~~~~~='-'-'-1

Small rivers
Large rivers

6 percent of the seven-day f--'-=~~~=~~2=5~%~a~o~f~t~h'--=--le
mean annual low flow

C
Table 17 Estimated design drought flo ws, mean annual low flows, mean flows and median flows in various Northland
rivers.
Site

■

7 day mean
annual low
flows l/se c

Mean fl ow

Median flow

147

1240

550

598

298

122

1094

539

6018

Ahuroa (Braigh)

6014

Ahuroa (Durham Rd)

1316

Awanui (Kaitaia)

222

5538

Hatea at Whareora Rd

38.5

46625

Hikurangi

189

261

4 12

5062

1727

46611

KaihO (Gorge)

116

609

737

3985

2389

*46674 (WCR)

Mangahahuru

20.5

78

118*

594

324

46626

Mangakahia (Titoki)

7<:_g

2455

3143

25,619

12,662

57

94

460

614

77

Makarau at Coles
46618

Mangakahia (Twin Bridges)

246

1171

1503

46651

Manganui

411

154

303

8211

2613

*46646 (WCR)

Mangere (Knight Road)

79

102

119*

1610

606

3506

Maimgaparerua

11.1

23

37

4901

Ngunguru

12.5

61

82

412

213

6015

North

38.4

70

109

689

382

1046651

Opouteke

105

484

627

3909

2044

1903

Oruru

79

434

499

2462

1334

47595

Punakitere (Taheke)

284.4

526

747

6848

3202

3432

Rangitane

21.4

49

109

689

382

5528

Raumanga

16.3

64

88

355

196

802

Selwyn Swamp

1.74

2.2

4

35

20.9

5527

Waiarohia

18.6

38

64

362

150

6016

Waihiohoi

25.1

57

95

536

275

11'1

6007

Waionehu

24.5

13

31

460

164

0
N

...,

*46627 (WCR)

Waiotu (SHl)

125

197

354*

4332

1554

0

g_

*46641 (WCR)

Waipao

36.7

208

263*

683

487
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....C

47804

Waipapa (Puketi Forest)

122

559

765

E

*46644 (WCR)

Wairua (Purua)

544

1450

2025*

18,500

7808

e

*46647 (WCR)

Wairua (Wairua Bridge)

707

1780

3722

Waitangi

302

552

*46632 (WCR)

Whakapara (Cableway)

162

653

.-t

.

CII

C

·s:C

l&I

CII

.......0

.c

~

l1J

~

82

20,793
1019
6170

2439

Note:* indi cates flows that have been naturalised for the Wairua Catchment Report (NIWA: 2000), that is, water
abstraction add ed to recorded fl ow va lues. All other values are not naturalised and are the best estimates
provided by the flow information.

