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DETERMINATION OF THE ENVIRONMENT COURT

A:  The final agreed provisions atre attached to this determination as Appendix 1.

() The amendments shaded in grey were agteed between the parties and
recorded in the memoranda filed by the parties dated 28 October 2020
and 25 November 2020.

(b) The amendments that are shaded yellow are in response to the findings in

the Court’s decision.

(¢ The amendments shaded green are minor amendments proposed by the

parties for clarification or correction.

B:  Any application for costs is not encoutraged, but if one is to be made it is to be
filed within 20 working days with a reply within 10 working days and a final
reply (if any) 5 days thereafter.

REASONS

Introduction
[1] These appeals are against the Northland Regional Council’s decision on the

proposed Regional Plan for Northland. This determination relates to Topic 3,

Allocation and use of water and Topic 4, Water quantity.

[2] Joint memoranda wete filed by the parties dated 28 October 2020 and 25
November 2020.




[3] The changes agreed in the 28 October 2020 memorandum resolved:
(a)  All the parties’ appeal points on Rule C5.1.1.

(b) Northpower’s appeal points on Rules C.5.1.14 and C.5.1.14.

[4] The 25 November 2020 memorandum addtessed the rootstock survival

provision.

[5] At that point temaining and untesolved matters were identified as follows:?

Activity Status

For applications for takes below minimal flows or beyond allocation limits, is
the most appropriate activity status non-complying or prohibited (Rules
C.5.1.13 and C5.1.14).

Supplementary takes

What regime should be adopted for takes above median flow (Rule C.5.1.10).

Issues arise as to:
the Policy backing for this Rule, with Fish & Game Appeal;

Whether the rule should be deleted (in which case the activity would become
full discretionary);

If it is not deleted, what criteria should apply;

Whether Forest & Bird could seck an alternative specified link in Policy H.4.3
or the Rule given the scope of appeals (in particular, the Fish & Game Appeal).

Alternative minimum flows

This relates to the issue of rootstock survival but also impacts upon how other
takes including those for public water supply, stock, individual needs and
existing consents affect the minimum flow rate calculations. (Policy D.4.12(2))

Dune Lake I evels

What is the approptiate minimum level for dune lakes? (Policy H.4.2).

[6] These were heard before the Court at Whangarei on 27-29 October 2020. A

decision was issued on 25 January 2021.3

2 Minister of Conservation v Northland Regional Conncil [2021] NZEnavC 1 at [15].
3 Minister of Conservation v Northland Regional Council [2021] NZEnvC 1.




[7] In that decision the Court came to the following conclusions:

[140] We conclude that the parties have given detailed consideration to these
provisions and we have adopted provisions suggested by one or more parties
in resolving these appeals. The final wording of this should be a matter of
quick resolution given the courts conclusion on the various provisions before
the Court.

[141] In summary, we approve the agreement between the Minister of
Conservation and Horticulture NZ as to the wording in respect of rootstock
survival water. We would modify the other provisions to exclude that and
make provision instead for exceptional water takes for town water supply
existing as at the relevant date individual and stock water where it does not
create an adverse effect and non-consumptive takes.

[142] Furthermore, allocation outside the allocation block provided should be
prohibited as suggested by the Minister, with the exceptions noted in the
decision. So far as the issue of water harvesting is concerned, we conclude that
a restricted discretionary activity for half flow above median flow is appropriate
on a water-sharing basis and this will encourage high volume water harvesting
of at most half of the flow in the river over median.

[143] In respect of lakes, we conclude that water abstraction should be a non-
complying activity in all Dune Lakes.

[144] The provisions we have now identified are the most appropriate and
meet the test under s 32, 32AA and Part 2 of the Act. Accordingly, we direct
the Council to incorporate these into a single document and circulate to the
other parties for approval and file with the Court by the end of February 2021.

8] A joint memorandum was subsequently filed by the parties on 5 March 2021.
The memorandum set out the final agreed provisions to resolve Topic 3 and 4. In
support of the amendments made the parties provided the Court with the following

summary of the issues and how they have now been addtessed:*

Rule C.5.1.13 Water take below a minimum flow or water level and Rule
C.5.1.14 Water take that will exceed an allocation limit have been amended to
provide that such takes a prohibited activies> New rules C.5.1.13A and
C.5.13B provide an exception for takes for “registered drinking water supply”
below a minimum flow or level or in excess of an allocation limit as non-
complying activities.t

Rule C.5.1.10 High flow allocation has been amended to require that 50% of
the flow above median flow remains in the river and that the timing, rate and
volume of takes to maintain the function of flushing flows is added as a matter

* Memorandum of counsel providing agreed final provisions Topic 3 allocation and uses of
water and Topic 4 Water Quantity, dated 5 March 2021 at [4]-[5].

5 Minister of Conservation v Northland Regional Counci/ [2021] NZEnvC 1, at [142].

6 Minister of Conservation v Northland Regional Counci/ [2021] NZEnvC 1, at [107] and [142].




of discretion.”

Policy D.4.12 Minimum flows and levels has been amended to provide for
existing permits as “interim minimum flows”8 and for takes for regjstered
drinking water supply, reasonable domestic needs or animal drinking water and
non-consumptive takes as “alternative minimum flows™? 'The proposed
additional wording to requite that the best information available is used in
calculating allocation limits and minimum flows and levels has been included
at the start of H.4 Environmental flows and levels, rather than in Policy
D.4.12.10 Relocating the additional wording is necessaty to ensute that it
applies to allocation limits and minimum flows and levels, as Policy D.4.12
applies only to minimum flows and levels.

Policy H.4.2 Minimum levels for lakes and natural wetlands has been amended
to provide that there can be no change to the levels of any dune lake.!! A note
has been provided in Policy H.4.2 to identify that there can be natural variation
in dune lake levels and clarify how a plan user would determine if a proposal
would change the level of a dune lake. New Rule C.5.1.13C provides that an
application to take water that would result in a change in dune lake levels is a
non-complying activity.!2

[91 The patties also made the following minor changes for clarification ot
cotrection:
Clarification in Rule C.5.1.10 High flow allocation that the 50% of flow

remaining in the river is to be determined at the titme and location of the take.
This avoids the potential for alternative interpretations.

Correction in the note to Rule C.5.1.13 Water take below a minimum flow or
water level to remove a reference to aquifers. Aquifers do not have minimum
flows or water levels, but are instead managed through allocation limits.

Grammatical corrections in Policies H.4.1 and H.4.3 to include a missing word
as follows:

The [minitmum flow / allocation limit] will be applied at a gauging
station(s) that is representative of the hydrological conditions of the
proposed site of the point of take...

Outcome

[10] Having considered the amendments proposed by the patties, I agree that they

7 Minister of Conservation v Northland Regional Council [2021]) NZEnvC 1, at [117] and [142].
8 Minister of Conservation v Northland Regional Council [2021] NZEnvC 1, at [86].

9 Minister of Conservation v Northland Regional Council [2021]) NZEnvC 1, at [141].

10 Minister of Conservation v Northiand Regional Conncil [2021] NZEnvC 1, at [104].

Y Minister of Conservation v Northland Regional Council [2021]) NZEnvC 1, at [134] and [143].
12 Minister of Conservation v Northiand Regional Council [2021]) NZEnvC 1, at [143].




reflect the Court’s eatlier decision and ate approptiate. For this reason, the final
agreed provisions are approved and are attached to this determination as Appendix

1.

(2) The amendments shaded in grey were agreed between the parties and
recorded in the memoranda filed by the patties dated 28 October 2020
and 25 November 2020.

(b)  The amendments that are shaded yellow ate in response to the findings

in the Court’s decision.

(0 The amendments shaded green are minor amendments proposed by the

patties for clarification or correction.

[11] Any application for costs is not encouraged, but if one is to be made it is to be
filed within 20 wotking days with a reply within 10 working days and a final reply (if
any) 5 days thereafter.

For the Court:




























