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DECISION

I ntroduction

[1] Kuku Mara has applied for acoastd permit to site a 42.25 hectare marine fam towards
the southwestern quadrant of Forsyth Bay, Mar!borough Sounds (“the ste’). The gpplication
represents the first manifestation before the Court of a paradigm hift in the sting of marine
fams in the Marlborough Sounds - away from the inshore areas extending cut approximatdy
200 metres =~ to offshore areas. It is dso the firgt of the larger “mid bay” applications © come

to court®.

[2] This application has added interest in that Forsyth Bay is the habitat of severd rare bird
species, induding the King Shag, declared vulnerable by the TUCN?.

The Site and its Surrounding Environment

[31 Forsyth Bay is a broad sheltered bay, located immediately to the east of the East Entry
Point to Pelorus Sound near its entrance to Cook Strait. It is a large semi-enclosed bay.
Forsyth Idand is located to the northeast and Allen Strait to the east. The bay itsdf is
approximately 3 kilometres wide and 5 = 6 kilomeres in length from north to south®.

[4] The main entrance to the bay opens to- the north between headlands 3 kilometres apart.
Allen Strait, gpproximately 350 metres across, breaks up the eastern coastline of the bay. The
drat separates Forsyth Idand to the north from the mainland to the south. Duffers Resf,
renowned as a specific habitat for the King Shag species, extends westward 1.5 kilometres

from the esstern headland. To the north, beyond Duffers Reef, the bay opens out of Pelorus
Sound to Cook Strait. In the centre of the bay there is a long rock outcrop known as Bird

Idand, with scattered rock outcrops known as Sugarloaf further south.

[5] Ridges between 180 and 400 metres above sea level bound the wedtern, eastern and
southern sdes of the bay. The pesk of Mt Stokes in the southeast dominates the skyline. To
the south, the low-lying narrow PRripaua ishmus joins the outer peninsula in the west with the
mainland in the east. Bedtrix Bay is located across the ighmus, only a few metres away a the

narrowest point.

[6] The indigenous vegetation around most of Forsyth Bay has been previoudy cleared for
farming. The land is now a mixture of pasture and regenerating bush. In particular, Forsyth
Idand is in the process of regeneration to indigenous vegetation cover.

[7] The coastal margin is a combination of long rocky shorelines and headlands,
interspaced with pebble and cord beaches. The shordline grades steeply to marine depths
greater than 30 metres.

[81 There is one andl sdtlement, of at least five houses, a jetty and workshop for boat
maintenance and building at Wakatahuri Bay, which is south of Sugarloaf. There ae 2
individua dwedlings on the western shore of Forsyth Bay, and another on Forsyth Idand, at
Sunday Bay. There is dso a tourist lodge further north in an eevated postion on the west
sde of Forsyth Idand, overlooking Forsyth Bay.

~7"—-\\ DWyer OS 2. There are currently other applications or appeals involving similar “mid bay” sites in the
. Marlborouah Sounds (as they have colloquially become known) totalling in excess of 8,400 hectares.
i "International Union for Conservation of Nature and Natural Resources, Schuckard EIC 9.
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[9] There are 41 marine farms located within the 20 men-e coastal fiinge made up of smail
embayments, and a samon fam on the weden shore of the bay to the north of the
application S it e .

[I0] The dte for the proposed marine farm, described as south of 3ird Idand in the north of
the southern part of Forsyth Bay, takes up 42.25 hectares of this area. The gpplication dte is
410 metres from the nearest existing marine farm to the southeast, gpproximatdy 8 10 metres
from farms esewhere to the south and west, and 500 metres from Bird Idand.

[ 11] A copy of Figure 1, taken from the evidence Dr M R James, consultant scientist to
Kuku Mara, is attached to this decison marked Appendix “A”. It shows the generd
geographic features of the bay, the location of the proposed farm offshore, and the exigting
inshore marine-farms.

Zoning and Mapping

[12] The proposed Marlborough Sounds Resource Management Plan (PMSRMP) divides the
Marlborough Sounds coastad marine area into two zones. Coastad Marine Zones 1 and 2
(CMZ 1 and CMZ 2). Tha pat of the Forsyth Bay CMA in question fdls within the CMZ 2.
Marine farms within the CMZ 2 ae a discretionary activity in terms of Rule 3, subject to
compliance with the gandards set out within Rule 3.2.9, which requires that no pat of any
fam shdl be located closer than 50 metres to mean low water mark or further than 200
metres from mean low water mark. The proposed marine farm is to be located further than
200 metres from mean low water mark and in terms of Rule 4, is a non-complying activity.

[ 13 ] The land nearest the marine farm dte (the dte) around the western and southern sides
and the head of Forsyth Bay is predominantly zoned Rura 1 in the PMSRMP, adthough there
is a grip of land dong the immediate foreshore zoned Consarvation. There is a smdl area of
Sounds Residentid zoning at Wakatahuri at the head of the bay, approximately 1.5 kilometres
from the nearest edge of the proposed marine farm ste.

[14] All the land dong the eastern Sde of Forsyth Bay, Allen Strait and Forsyth Idand itself
as wdl as the headland to the south of Forsyth Idand and Bird Island®, are identified on the
planning maps as being areas of Outstanding Landscepe vaue, together with the headland at
the northwest entrance (Kaitira Head) to ‘Forsyth Bay, and Duffers Reef. Large areas of
Forsyth Bay to the north, east and south of the ste are identified as Ecological Areas, being
King Shag feeding habitet. Bird Idand is aso identified as an Ecologicad Area due to the
number of bird species it sustains and is a Scenic Reserve. Attached to this decison marked
Appendix “B”, is Figure 2 taken from the evidence of Dr R M Bartlett showing the
ecologicaly important areas in Forsyth Bay in relation to the dte of the proposed farm.

The Proposal

[15] The proposa is located 500 metres southwest of. Bird Idand which is in the middle of
Forsyth Bay over rdaively flat, or gently doping, muddy habitet, of a mean high water depth
of 40 metres. The farm is proposed in the form of a square, with each sde measuring 650

metres, including backbones and anchor warps. It is to be made up of 6 sub-blocks, each
containing 11 longlines when fully developed. The longlines will have 185 metre long
backbones and will be atached to agpproximately 80 metre long anchor warps with 8 tonne
. concrete wedge block anchors a each end. As a result of this configuration, surface structures
w\}l be present in an area covering less than 60 per cent of the tota area of the proposed farm.

, a

.. " ‘Buckland EIC 20 = 21.
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{16] The number of standard buoys on each line, if set a 2 metres spacings with heavy crop,
may be as many as 90 a line. If dl the lines are set up in this way, the fully devcloped farm
will have 3000 floats. The proposd is to stage the development by putting in every second
line during the firg year. Infilling of lines (dage 2) will only occur if the monitoring confirms
a lack of adverse results. If the two pat programme proceeds, there will be approximately
1,400 buoys in each stage. There is to be a 14() metre wide farway through the middle of the
farm. The surface structures of the site do not extend to the edge of the site in the nor’easterly

and sou'wesrerly direction’.

[17] The proposed farm has an increased distance between longlines (20 metres compared
with close spacing of 10 - 15 metres on exigting, fams). The longlines will be orientated in a
northeest to southwest direction which is a an angle to the prevailing current direction.

[18] The appdlant condders that if the marine faming industry is to grow and prosper,
providing increased benefits to the regiond and nationd communities, it needs to find an
dternative to the “ coastal ribbon ” dtes (within the 200 metre zone) previoudy provided for.
Inevitably, this had led the gppdlant to identify severd “mid bay” dtes for the activity.

[ 19] It is the gppellant’s evidence tha the Site is located in an area thet is

. distanced from intensve recreational and other uses;
outsde of man navigaion channels or passages,
not in areas known to be of particular culturd or historica importance;
within exising maine faming aess -~ in tha the bay sdected dready has
ubstantia development adong the coastd ribbon so it is not out of character with

the surrounding environment;
located where effects on conservation values are no more than minor,

[20] In response to the cal by submitters for a strong gpplication of the precautionary
goproach to the devdopment, extensve environmenta, technologicd, peformance and
process conditions have been developed by Kuku Mara, underpinning its adaptive
management techniques to meet unidentified risks in the coastal marine area®. It is explained
that it is a response to the difficulties in predicting whether environmenta controls will be

effective in practice.

[21] The Kuku Mara proposa is not one where the farm is to be established and then a report
on environmental effects made. Instead the concept of adaptive management in Kuku Mara’s

terms encompasses.

a comprehensive management plan is proposed prior to exercising consent within
sx months of the date of commencement detalling how the consent is to be

exercised,
base line assessments (of the benthic environment as an example) are proposed

once consent is granted;
development in three dtages a third of the fam will comprise stock in the early
development stage, another will be in mid stage of development, and a final third

of the farm will contain sock &, or near, maturity;

C#. =i 72 "KukuMara Exhibit 11.
&~ -~~"* Somerville CS 22. The adaptive management approach is endorsed by the Department of Conservation and
s _, Ministry for the Environment in The New Zealand Biodiversity Strategy, Wellington 1 February 2000.
“* Counsel includes a number of references to adaptive management approaches in his footnotes: CS 24 ~ 25,
‘notes:28, 29, 30.
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two substages are aso proposed: in the firdt, only every second iongline will be
developed:  additional longlines will only be developed once it has been
demondrated that depletion rates and changes in current flow and direction will
not be detectable outside a few hundred m.etres {rom the boundary farm;

the longlines aie to be spaced further apart than the traditiona farms;

a comprehendgve environmental monitoring regime is to be edablished which
incorporates recording and reporting systems,

opportunities will be created for the council to review the conditions of consent to
ensure that effects are agppropriately avoided, remedied or mitigated and that
monitoring is appropriate;

opportunity is provided for the consent holder to gpply for a change in conditions;

the term of consent is only 10 years,

if adverse effects are found to be mgor through monitoring, these effects are not

irreversble;

if adverse effects are found and the proposa is scaed back it is anticipated the

environment will recover.

[22] Kuku Mara is' paticulaly mindful of the dangers of incrementalism where inshore
fams werelare dlowed without sufficient procedures to address the risk of potentid
cumulative effects, from future projects. It cites some of the difficulties now being
experienced with the sustainability of the inshore areas as a warning to others of how not to
proceed without proper research. and adaptive management techniques.

The Parties

. The Council

[23] The council accepts that each marine farm gpplication must be dedt with on its own
merits. It declined the application having acknowledged the economic benefits of marine
faming to the region: But it condders that'when those benefits are weighed againgt the issues
of sudanability of the marine and coastd ecosystems, naturd character, navigation and
public access and recregtion issues, the application is reasonably declined.

Friends of Nelson Haven and Tasman Bay (I ncorporated)

[24] The Friends are concerned at the impact of this proposal on the wider biophysica

environment. It was noted that few if any inshore fams are obliged to monitor the effects of
tharr activities, and consequently the council has little or no knowledge of the overdl effects
of faming on the inter-tidd and the inshore and offshore areas of the Sounds. The Friends
condder that the evidence from this proposd discloses that impacts on the wider environment

include:

. navigationa  isues
. nutrient  depletion;
the establishment of new species of organisms (such as Underia seaweed);
species  digplacement;
the numerical growth of some primitive species such as spotties and

|eatherjackets.

" {25} The Friends consider that a fundamenta change of this kind (mic-bay marine farming),
e, ) l-should proceed by way of plan change rather than be predetermined by ad-hoc consent
!t ~ m"~decisions.

—~ e
N - -

- 1 ",' .-“
P ’

1
. I
te 5




7

[26] The citicisms of Kuku Mara’s proposed monitoring regime by the Friends include the
opinions that:

if the proposd is modified to provide for a limited area, it would be unacceptable
because thc consent would not properly reflect the right of occupation and in the
circumstances it would be ingppropriate to grant consent for 42 hectares,

. dl monitoring will do is present higoricd information post impact - the remedia
action proposed fdls short ofremoval;

if there is a condition requiring removd, this would defeat the purpose of the
consent and would be invaid;

there is inaufficient basdine information to determine what impacts the activity in
isolation from other maine farms is having on the ewironment generdly -
namdy the food chan and other organisms living in the bay such as the King

Sheg;

' information gained will not have a coherent purpose - the fadlly of a “ do it and

s’ gpproach is becoming increesngly evident in parts of the inshore CMZ 2

zone as indicated by the scientists;

the adverse effects have to include activities that may become edtablished via
other applications should this proceed as well as those approved previoudy;

a frontier approach such as proposed by Kuku Mara is inappropriate in the
maine environment;

. the risk is obvious.

. The Marlborough Environment Centre

[27] The Environment Centres case centres on the bdief tha a maine fam of the sze
proposed, with its nutrient depletion, sedimentation, and disruption of natural processes, is
ingppropriate in its setting, and especidly near the unique and naturd features of Bird Idand.

[28] The Centre is concerned that the naturd species diversty and integrity of marine
habitats is maintained and enhanced in particular the habitat of Hector's Dolphins and the

King Shag.

[29] In addition, the Ngati Kuia hapu sees its traditiona kaitiaki role of the area offended by
the presence of too many marine fams.

[30] The Centre dso finds the proposa contrary to the intent of the plan causing a sense of
diendtion of public space, and causng undue risk to navigation. The beauty of the Sounds

and its unique character is seen as under threat from such a large farm in this bay.

Section 104(1) (a): Actual and Potential Effects

[31] In terms of identifying the actual and potential effects of the proposal on the
environment under s.104(1)(a), we assess each issue in turn. In terms of avoiding, remedying
or mitigating any adverse effects which ae identified under s.5(2)(c), these matters are

addressed under Part 1.

[32] The terms ‘environment’ and ‘natural and physical resources are defined in s.2 as follows:

=" . . "~ Environment includes-
po el ™ (a) Ecosystems and their constituent parts, including people and communities; and

3 S(b) All natural and physical resources; and
.~ (&) Amenity values, and

d o
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(d) The social, economic, aesthetic, and cultural conditions which affect the matters
stated in paragraphs (a) to (c) of this definition or which are affected by those
matters:

Natural and physical resources includes land, water, air, soil, minerals, and energy, ail forms
of plants and animals (whether native to New Zealand or introduced); and all structures:

[33] We address these matters mainly in the order listed above.

The Community

[34] We address economic:issues under Part 1| Matters but note at the outset there will be a
postive potentid effect on the community from the proposd in tems of the downstream
economic benefits it will bring. As to individua community concerns, such as navigation and
visud amenity, we address these in this section of the decison.

Natural and Physical Resources of Forsyth Bay

I ssues

[35] The following are the issues we address under this heading:

exiging eements of naurd character;
. natural ecological continuums, interruptions, and interactions,
Bird Idand: a dgnificant naturd and physica resource.

[36] Dr Batlet, environmentd consultant to Kuku Mara and a teredtrid ecologist by
professon, gave generdist evidence on most of the dements which comprise naturd
character in the bay with the exception of the terrestrid aspects of natural character to which
she gave paticular atention. Her evidence is essatidly an overview of the actud and
potential effects of the fam on naturd character: For the preservation and protection of the
CMA, Dr Batlett draws on the information provided by the scientists for marine birdlife
(Dr C Ldas and Mr P Sagar), the marine mammas (Mr M Cawthorn), the water column
(Dr M James), and the benthic environment (Dr P Gillespie). Ms M Buckland's evidence is
relied on for landscape, and the visud environment, and the evidence of Messrs J Elkington
and B Mikeere is relied on for culturd and heritage vaues.

[37] Mr A Rackham gives expert landscape evidence for the council, Messs D S Mélille
and R Schuckard for the Friends give evidence on birdlife and Dr E Sooten for the

Environment Centre on maine mammas.
Existing elements of natural character

[38] Dr Bartlett evaluates the elements of the physical and biological environment,
concluding that CMZ 1 is more prigine than the CMZ 2 - it has a predominantly native
vegetation cover — with high qudity vegetation cover and landforms. She acknowledges in
cross-examination however, that there are no provisons in the PMSRMP which suggest that
natura character vaues should be weighted a a lower level or are less worthy of protection in

CMZ 2 rather than CMZ 1”.

[N

,__[39] ‘The witness gives a detailed description of the fragmented vegetation and land cover
'°sues |n Forsyth Bay (an absence of sea to sky forest cover), her conclusion being tha the

\
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area enveloping the bay is consderably modified for pastora farming purposes, with farm
tracks and eroson evident, particularly on its western sSde. The regenerating shrubland over
pastures which cover much of the eastern mainland dopes with patches of wilding pines is
noted, as is the fact that there is little indigenous vegetation remaining within the bay. Marine
farms are identified as common, the salmon farm which exists on the western shore is noted,

as well as the wharf and several houses a Wakatahuri.

[40] Dr Bartlett concludes that the wild, isolated and scenic nature of the outer Sounds
environment esewhere, is overladen in Forsyth Bay with previous human modification to
both the terrestrid and marine environments. The bay’s “ working nature ” by way of contrast
with more natural areas in the Sounds is emphasised, the concluson being that the bay is
auitable for further modification of its naturd character, and marine farming is appropriate in

this context.

[41] At the generdised level, Dr Batlett notes that the area of the marine farm supports
diverse seabirds, including the nesting and roogting Stes on Duffers, Reef and Bird Idand of
rare bird species as described in Dr Ldas and Mr Sagar's evidence. The exigence of the
sengtive rocky reef extending from Bird Idand underwater towards the northern boundary of
the marine farm dte is recorded, as is the fact tha marine mammas use the area, though

infrequently, as described in Mr Cawthom’s evidence.

[42] Dr Bartlett dso makes reference to R J Davidson et al (1995) Ecologically |mportant
Freshwater, Island and Marine Areas from Cape Souci to Ure River, Marlborough, New
Zealand: Recommendations for Protection. She notes the existing reserve aress are zoned
Consarvation and are depicted as Ecologicd Areas in the PMSRMP. Many of the aress
recommended for protection by Davidson she observes are aso Ecologicd Areas in the

PMSRMP.

[43] The natura character components of Forsyth Bay ae described in detall.  After
describing the naturd character attributes of Duffers Reef (10 smdl idands and stacks
extending 1.5 kilometres from Forsyth Idand on the eastern headland of Forsyth Bay), the
witness observes that dthough the reef is identified as a Wildlife Sanctuary, it has no formd
reserve classfication. A recommended 1000 metre buffer zone for the reef (Davidson et af

(1995)) aso has no forma datus.

[44] Bird Idand is described as a smdl narrow chain of rocky stacks separated by low-lying
rock and shingle reefs, located in the middie of Forsyth Bay. The idets are noted as
unmodified, comprisng of low-lying coasta scrub and herbaceous vegetation. Dr Bartlett
observes the idand is identified as a Scenic Reserve of nationa importance by Davidson et al
(1995) and is lisged as an area of Ecologicd Vaue with gsatus 2 -~ Naiond Sgnificance in
Site 3/25 in the PMSRMP. These recorders however do not recommend a buffer zone and no

buffer zone is mapped on Map Ecology 2 of the PMSRMP.

[45] Dr Bartlett describes that the King Shags feeding areas in Pelorous Sound are dso
liged in Davidson et g/ (1995) and in the PMSRMP plan (Ste I/l 1) as having nationa
importance, but are otherwise unprotected. She observes too that the location of the proposed

marine farm extends into an area of Forsyth Bay known as a King Shag feeding area which is
not shown on Map Ecology 2. She comments that Dr Ladas, consultant zoologist to Kuku
. ~Mara, has concluded the PMSRMP map is merely indicative, with the full extent of the shags

.~.feedmg habitat known to be much larger’.

N

.. Bartfett EIC 13. Lalas EIC 11 states the main feeding area of King Shags would best be dellneated as “water
. wzth baztom depths of 20-40 metres within 25 kilometres of breeding sites and major roost sites.
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(46] Dr Bartlett further notes that the Allen Strait bryozoan corabeds - (sessile, slow
growing and very fragile animas occur in colonies and resemble cords in form), and whilst
vulnerable to physical damege, which are located 2 kilometres away from the proposed farm.
She observes that dso in Allen Strait is a native forest stand of 25 hectares, said to be of
regiond importance in Davidson e al (1995), but it too has no formal protection and is, in
any event, located 1.85 kilometres away from the ste,

[47]1 Dr Bartlett goes on to generadly evauate the proposd’s effects on:

marine ecologica processes and sustainability = concluding no component of the
ecosystem will be dgnificantly affected and adverse effects are remedid;

terredtria  ecology and the continuum of ecosysems - concluding there is no
continuum of natural ecosystems inshore and the proposed farm is offshore and
effects on the marine environment are minimised;

visud effects — concluding these are adverse but relate only to the water surface of
the bay and a sense of expanse and openness within the wide bay, and are
generdly acceptable, the proposed farm will be seen only by a smdl audience;

gtes of cultura sgnificance — concluding there are none.

[48] In Dr Batlett's opinion, the proposed marine fam’s main change (compared with the
exiging marine fams) will be in terms of its location offshore, and its area  Cumulatively,
she notes, the inshore farms cover 178 hectares as opposed to the 42.25 hectare farm = which
will bring a development increase of 23% overdl in the bay.

[49] Dr Bartlett concludes that, with the exception of the visud effects of the fam &t close
range, natural character effects from the proposad will be no more than minor. For the witness
the term preserving natural character’ means preserving the processes and functions of the
environment.  ‘She concludes the overdl sustainability of the maine (D’Urville Idand -
Northern Cook Strait) and terrestriad (Bulwer) Character Areas within which Forsyth Bay is
Situated, is not threatened by the proposdl.. -The ‘functioning of the broader ecosystem is not
degraded and the visual aspects tend to be absorbed by the larger scae features of the bay.
She makes the ‘point, based on the scientific evidence, that any effects of the marine farm
would dmogst be completely removed, if the activity is disestablished in the future.

[50] Findly, Dr Bartlett acknowledges the potentid for the regtoration of a continuum of
ecosystems in the bay but concludes it is not threatened, in the long term, by the proposed
farm.

Natural Ecological Continuums, Interruptions and Interactions

[51] Both Dr Batlett and Mr Rackham méake the point that Forsyth Bay a a wider leve is
typica of much of the Bulwer ecosystem, one of eeven land Natural Character Areas in the
Sounds as described in the PMSRMP. In this sysem, maritime influence and exposure is
described as high with fragmented vegetation patterns and much scrubland. It is a mak of
this ecosystem that undisturbed natura gradients between terrestrid and marine ecoisy gems
ae uncommon due to maine faming’. Dr Batlett confirms this in her evidence . She
describes the exiging contribution of indigenous forest vegetation to the naturd character of
Forsyth Bay as low and the ecological continuum aound Forsyth Bay as interrupted. As

29 *Volume One, App 2 - 3 1 Bulwer.

41 BartletrNOE 169.
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there is no complete continuum of naurd ecosystems. this judtifies the Kuku Mara approach
that Forsyth Bay is greatly modified.

[52] The bay dso has the characteristics of the D*Urville Isiand/Northern Cook Strait marine
ecosystem. Mr Rackham consders the bay has the typicd characteristics of reefs, stacks and

idands of this system’.

[53] Dr Bartiett notes the smdler idands, good quality water and nutrient status with high
oceanic influence a the broader leve, rdatively high concentrations of chlorophyll a in the
area (compared with other areas in Pelorous Sound), diverse marine fauna, including a variety
of seabirds and marine mammas, and a hedthy ecosystem., supporting a variety of fish and
sndler marineanimds and plants She observes on the Forsyth Idand, in particular, there are

large areas of regenerating farmland.

[54] Dr Bartlett agrees in assessing natura character, thet the effects of the proposal need to
be looked a in a variety of scaes, including the immediate, the broader bay, and dso the
wider Sounds. She accepts that the undisturbed centrd portion of Forsyth Bay is one of these
three scdes = the more immediate. In response to a question urging her to take the view that
the preservation of the natura character of the application Ste is far more important because
of what goes on around the edge, the witness concedes that what occurs around the edge of
the bay should not Provide a judification for not preserving the naurd charecter of the

remainder of the bay

[55] Nevetheess, Dr Bartlett continues to place the proposed development into the context
of the larger environment within which it is found. At cdose range the exising fams are seen
as an extendon of the modification crested by terrestrid farming on the land, cresting an
interaction between human ‘activity on land and in the marine environment. The witness
consders, for exanple, that there is thus a degree of interaction between the natural character
interruptions inshore, and what was extant offshore. She consders that it is important to look
a these interruptions, because they may have a bearing on the natural character of the area in
which the marine farm is situated and Bird Island'. Essentialy, she considers- they will carry
on modification to the naturd character continuum which dready exigts

[56] We looked a some of the natura character interruptions to the ecologicd systems
inshore, and considered what degree of bearing or interaction they might have on the offshore
natura character vaues of the bay = if aty. We assessed, largely for the purposes of this case,
the more southern area of Forsyth Bay from Bird Idand south and across to Forsy-th Idand

and Allen Strait.

[57] The seascape, natural processes and birdlife are uninterrupted around the area of the
proposed fam and around Bird Idand which is immediately proximate. Exhibit 19 taken
from the evidence of Dr P Mitchell, environmental consultant to Kuku Mara'® attached to this
decison as Appendix “C” illudrates a 500 metre area around the marine farming sSte which
demondrates its “zong’ of dgnificant visud influence within the bay. It may be seen from
this exhibit the marine fam gte has a close nexus with Bird Idand and its associated reef —

T open,

* ¥ BartletNOE 163.
* 7 M bih NOE 163 . 164.
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both physicad resources in terms of s.2 and highly naturd. The reef is described as susta'ning
sgnificant areas of rocky habitat and associated biota in a report tabled in evidence'®

[58] By way of contrast with the modified inshore region, Mr Rackham emphasises that the
goplication gte will be located in Forsyth Bay in an area with a strong naturd character.
Coagtd weters are largely naturd, with no structures or buildings on Bird Idand and there are
no marine fams or modifications to the water surface. Physicd and biological processes
continue untouched, they support a large and diverse bird population on Bird 1 qland and they
provide feeding areas for many seabirds |ndud|ng the extremely rare King Shag'’.

[59] An important point of difference from Dr Batlett, is that Mr Rackham sees Bird Island
as a fegture of particular natural interest as does Mr Schuckard (an ornithologist) = a highly
sgnificant idand in the centre of the bay -~ and one that is associated with the area of the
marine fam dte. Dr Bartlett sates she has taken the idand's existing natural character vaues
into account and its scenic reserve datus was given regard to. She refers to the sdentific
witness Mr Sagar for the rdevant evidence associated with Bird Idand. He refers to it as an
idand of nationd importance and discusses boat disturbances to the whitefronted tern. But
we had no close focus on the terrestrid ecology of the idand gpart from the resf.

[60] We conclude on the evidence of Kuku Mara’s own witnesses neverthdess, that the
inshore interruptions which higoricdly exigt, in fact have litle gpparent bearing on what is
happening to the naturd character processes, in the proximity of Bird Idand.

[61] We next looked carefully for example at the continuum of naturd cheracter which arises
around Forsyth Idand, and the proximity of that idand to both Bird Idand and the area of the

proposed marine farm.

[62] In quedioning, of Dr Bartlett by Mr Browning for the Environment Centre, a dightly
different picture emerges about the modifiediarea of Forsyth Idand facing'the bay. In being
asked whether Ms Buckland's Photomontage VPT2 of Bird Idand with Forsyth Idand and
Allen Strait in the background, shows regenerating shrubland, Dr Bartlett agrees that the part
of Forsyth Idand as'seen from ether Bird Idand or the dte of the marine farm, gppears to be
predominately in the process of reforestation and/or in its natura indigenous date. She
recognises Forsyth Island is being actively managed to alow regeneration. She
acknowledges that in the proximity of the marine fam dgte is located the best example of

indigenous forest in the area'®.

[63] Dr Bartlett consders there is no continuous forest cover from the ridgelines of Forsyth
Bay to the shordine. But she acknowledges the forest cover on the southern end of Forsyth
Idand, whilg there is a cdlear line of demarcation between the origina forest and regenerating
sorub to the ridgdine, is in an extremely advanced stage of being fully regenerated’®. Her
Photo Plate 4(b) put in evidence shows this clearly®®. She did not know that the forest
remnant a the southern end of the idand and the forest remnant between the origind forest
and regenerating scrub of Forsyth Idand a Sunday Bay ae now registered with the QE2
Nationd Trust. She acknowledges these parts of the idand are well vegetated and that what is
being undertaken is a pogtive step to support its revegetation.

% Forrest and Barter - Proposed Marine Farm Development in Forsyth Bay: Site Assessments for Seven

.« Proposed Mussel Farm Areas in the Marlborough Sounds Volume 2; Ecologica Reports NIWA Client

- Report: KMPO 1203 June 200 | (Cawthron) 2 I.

"1 Ragkham EIC 17,
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[64] In conjunction with the ridgeline revegetating cover on Forsyth Island. we note that the
Allen Strait/Goat Point bryozoan beds, whilst two kilometres away from the Ste, contribute to
the underlying naturd character making this seabed to ridgeline of Forsyth Idand of high
naturad character. And we could find nothing which disturbs those natural character features
and processes which flow from Allen Strait/Forsyth Isiand to Bird Island, (which is
unmodified and described as predator free) across a seascape undisturbed by marine farms in
that area. Idands in the Bulwer ecosystem which lack mammaian pests are recorded as

nationally important* ! .

[65] Dr Batlett &ffirms there ae no possums on Forsyth Idand**, while its managed
revegetation seems to us to fulfil the direction of protection of the coastal environment. Thus
if there have been ecologica interruptions in the padt, there is an active process within
Forsyth Bay for retentionrestoration on a terrestrial margin/outstanding landscape adjacent to

Bird Idand.

[66] As to the inshore ecologica processes affecting what happens ‘offshore, Dr Bartlett
mentions that when assessing the effects of the proposed farm, the effects on maine water
qudity need to be conddered and the effects of the exiding farm and the interaction of
nutrient depletion between the existing and proposed farms needs to be assessed. In her view,
a further possble interaction which needed to be taken into account is the land cover and the
potentia effects the presence or absence of forest or scrub vegetation might have on water
quaity and the shordine environment™. These issues are important to congder, she
maintains, because processes which are occurring round the bay may have a bearing on the
character of the area in the centre of the bay?.

[67] With respect to the water quality, we note that effects on water quality from run-off
from surrounding pastord dopes were not identified in Dr Batlett's evidence in chief.
Nevertheless, we note Mr J R Man-, a Director of Kuku Mara, makes it clear that Forsyth Bay
is the one area in the Sounds which has the most lenient harvesting redrictions due to
contamination problems from farm run-off (ie water qudity affecting marine farms) due to its,
steep catichment and low stock density?.

[68] Further, it is Dr James concluson that there are no adverse cumulative effects expected
in terms of water quality or nutrients between the offshore and inshore fams. Much of the
offshore water never reaches the inshore regions. The two gppear to have different circulaion
patterns. That conclusion by Dr James is not rebutted by any party®.

[69] Further, the. proposed marine farm Ste is located approximately 575 metres from the
landward shore. Consequently, it is Stuated over a generd seabed ‘zon€ in a redively flat,
gentle doping, subtidal muddy habitet. The subtidal dope over which mogt exising marine
fams are dtuated, by way of contrast, consss of a transtiona aea between cobble and
mud”’. Dr Gillespie notes the deep mudflat cornmunities contain biologicd coinmunities with
different characteristics from those of the subtidal dopes. From surveys of the sedbed of the
proposed gSte, Dr Gillespie identifies a wide range of smal and large bodied animas of

2 Kyle discussng boat trip to Bird Island with Mr Sagar NOE 304.
2 PMSRMP App 2 - 7, Bartlett EIC 23.
? Bartlett NOE 162.

% Ibid NOE 163.
3 Mar EIC 9. This was echoed in the evidence of Mr A R Campbell, Senior Hedth Protection Officer for the

Nelson Marlborough Health Services, which was tabled. He noted in any event that contaminants and
- floodwater generally move with the predominant tidal currents which genera& run parallel to shore (page
.6).
% James RE 4.
7 Gillespie EIC 8.
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different taxonomic groups and. feeding types indicating a healthy muddy bottom community
and baanced sedbed environment.

[70] Mr A King, maine farmer, who gives evidence for Friends describes his diving
activities & a mussd farm in Beatrix Bay which has operated for 15 years and is in water g0

feet deep. He spesks of an obvious difference between the normal seabed and that below his
farm where the beds of shells were up to 2 — 3 inches high and below that another layer of
mussdl shdl had built up. On the shdl litters there were nurnerous dugs and large Sarfish.

Amongst the shell litter zones, there were no holes in the mud surface®®.

[71] There is very little doubt in our minds that the inshore seebed a Forsyth Bay will look
much the same, and such detritus will ring the bay where the ribbon of marine fams are

Stuated.

[72] The fact of the matter is that in wha is a hedthy muddy bottom community now, a
sedimentation footprint will eventuate from the proposed fam made up of organic and rich
fine grained particles and the depostion and accumulation of live musses, mussd shel litter
and other biota will, occur. By way of contrast, while a significant sedimentation of farm-
generated particles is not expected to extend to a distance of more than 100 metres outside the
proposed farm boundaries®® potentldly sedimentation will occur across and beyond the gte,
changing its exiging high naiurd character. The potentid aea of dlscernlble change is
esimated by the council' to be some 850 ‘metres. x 850 metres (72.25 hectares) made up of
the proposed boundaries of the lines and the dlowed sedimentation footprint identified in the

conditions to the resource consent.

[73] Currently, the muddy sesbed subdrate. undernesth the dite is admost entirdly naturdl.
Dr Bartlett acknowledges that the important dements to teke account of in benthic terms, are
a hedlthy deep mudflat and a balanced seabed environment. She accepts that as they currently
exist, these characteristics of the CMA, formiulatea very high degree of naturd character’.

Bird Idand: A Significant Natural and Physical Resource

[74] Bird Idand is located to the north of the southern part of Forsyth Bay. The idand at the
time of hearing was 1.7 kilometres awvay from, any marine fam: It will be only 500 metres

away if the proposal proceeds.

[75] Bird Idand's associated reef lies only 100 metres from the boundary of the proposed
Kuku Mara dte to the south. Witch flounder to which the King Shags seem very patid in
Forsyth Bay (and Pelorous Sound generaly), are known to favour the coarse sediment of the

reef-like structure which Bird Idand supports’

[76] Dr Batlett identifies that the reef heron which is an uncommon native species (dso
found in eastern Asia) use the Bird Idand idets for feeding and probably for breeding®.
Mr Sagar identifies the varigble oystercaicher, fluttering shearwater, Cook Strait blue penguin
and white-fronted terns are of particular interest on the idand. Black backed gulls are dso
identified as neging on the idets, while red-billed gulls and little pied cormorants are further

identified by Mr Schuckard.

# King EIC para 17.
—
e Rwyer CSI1IL.
‘:’ /Toid,
Bartlz:tt NOE 166.
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[77] In ornithological terms, Mr Schuckard, who hes visted the idand on a number of
occasions, describes Eird Idand as a habitat for a unique and very rich bird community in the
outer Sounds. In his opinion, the abundance and diversty of at least 9 bird species on this
gndl idand, meits its diginction as outstanding in this confined area of the Mariborough
Sounds. He identifies it i3 the only island within the confines of the Pdorous Sound, which
supports such a diversity of seabirds. The witness considers the smdl rocky stacklets in the
wide open marine environment as therefore a naturd area of grea significance. Duffers Reef
at the head of Forsyth Bay dso hosts a good variety of breeding birds such as the King Shag,
but the community on Bird Idand is seen by Mr Schuckard as more diverse®>.

[78] Mr Sagar identifies that Bird Idand is a nationdly important area to the white-fronted
tern - it is a very vauable bird habitat. Whilst accepting that the phrase “jewel in the
Marlborough Sounds ornithological crown” is a layman's term attributed to Bird Idand,
Mr Sagar agrees that two factors (the reef and the fact that the idand supports seabird fauna)

make it so for birds*.

[79] And Mr Sagar adso describes Bird Idand as predator free and well structured for
nesting. He notes that the white-fronted tern is ranked as a category C priority because of
threats posed by predation and disturbance®>. Consequently breeding colonies on predator
free and undisturbed idands assume a grester importance in the conservation of NZ white-

fronted terns.

[80] We note of the species breeding on the idand, that their habitat is Stated as either
exclusvely marine or coastd and their use of the idand relaes to varioudy nesting on stacks,

breeding and feeding.

[8 1] Mr Schuckard identifies thet the distribution of marine shags is closdy related to aress
of high oceanic and related zooplankton abundance, and that shags are very efficient marine
predators in an environment with an aundance of food. He had dso seen King Shags in an
area around Bird Idand feeding, as had Mr Rackham®’.

[82] Mr J Wadker, a kaumatua of the Ngai Kuia, describes the Maori name for nearby
Forsyth Idand as Titirangi (a cloud full of birds) and provided for the Court the imagery for
the naturd character link to an area close to this idand of birds. He speaks of a sky full of

birds in that area’®.

[83] Of the seabirds breeding on Bird Idand, three are of conservaion concern. All
Dr Bartlett said was that on her Ste visit she had “ probably” observed various birds on the

water surface of the proposed Kuku Mara site®. Ms Buckland stated that she had seen birds

but that was moving into another expertise [sic] territory4°. When asked in cross-examination
as to whether the birds carry out any other activities in the waters around Bird Idand, such as

feeding or bathing or indructing their young, Mr Sagar replies that as far as he is aware, there
had been no reports of that occurring, but he would imagine they would".

¥ Schuckard EIC 34, 37.
3 Sagar NOE 118.
* lbid EIC 3: Table 1 to Mr Sagar's evidence.
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(84] Tne Court was thus not given any evidence of where the consderable and rare bird
population of Bird Idand fed and played, as we would expect in any assessment of the natura
character values of the area

[85] We note from Mr Schuckard's evidence on the King Shag, that the area of up io
2 kilometres around Duffers Reef has a wider use than only feeding. Juveniles may be
observed in the area for ther firs swim and adults often take a bath prior to leaving to forage.
There were no assessments of these agpects of the use of Bird Idand habitat - which should
the proposa proceed, will be only 500 metres away from a potentidly large industria activity
covering 42.25 hectares. There is the potentid for disruption of the'birds.

[86] Neverthdess we concluded that the area in which the marine farm is identified, because
of its proximity to Bird Idand, is very dgnificant in terms of the naturd and physica
resources it sustans. The intringc naturd character vaues of the idand and the surrounding
waters in their undisturbed state cannot be ignored.

[87] The fact that noise, lights and boats will increase in the area a dl, close to this idand
supporting species of such didinction is, we consider, a potentid amenity effect on the naturd
character values of the area. The activity introduces an indudtrid activity into a very specid
natural area.

Finding

[88] The proposd will actualy and potentidly affect the naturd and physicd resources of
the southwest area of Forsyth Bay - through ‘modification and disuption. Whether they are
adverse effects we assess under Part || matters.

The Ecosystem of Forsyth Bay and its Constituent Parts
[89] The ecosysem issues which require addressing under this heading are:

impact on the water column;

impact on the benthic environment;
maine mammas, and

impact on the birdlife of Forsyth Bay.

Water Column

[90] Dr James, an Aquatic Biologist and Regiona Manager and Senior Scientist for NIWA,
Hamilton, and consultant to Kuku Max-a has been assessing the ecologicd sudtainability of
marine fams since 1994 and generd coastal processes since 1983: His evidence indicates he -
had undertaken extensive research on water column issues. He is widely experienced.

[91] For the Kuku Mara application itsdf, Dr James produced 5 NIWA Client Reports
between January 2000 and June 2001, relating to assessment of sustainable production issues
in Forsyth Bay, mussd food concentrations, water currents and structures. He provided a
summary of mgor findings deding with issues in the water column.

[92] Dr James identifies some of the findings from numericd modds which have been
‘ffﬂi,"?ﬁ‘e\’.ﬁloped by NIWA for Bedtrix Bay, and then made further assessments from these after
S -SurVeys and sudies had been caried out in Forsyth Bay. It is his concluson that given the

.- .similar size of Forsyth Bay to Bedatrix Bay, stocking levels, growth rates, and the caoacnty and

‘nutrient levels of both bays are generdly the same. Assuming sSmilar conditions in Forsyth
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Bay, Dr James concludes there is room for limited expanson. There will be a threshold
however, a which further development would lead to decreased growth and condiiion of fam
mussels, and a sgnificant effect on the naturd ecosystem.

Water Column Structure and Phytoplankton Abundance

[93] Water column stratification in coastal waters is a major factor affecting water
movement and the production and distribution of phytoplankton and zooplankton is another.
Stratification is seen as paticularly dgnificant in the Marlborough Sounds because it controls
the extent of light limitation to phytoplaxikton growth in winter and nutrient limitation in

summer.
[94] Dr James key conclusions in respect of the water column-in Forsyth Bay are:

because of the bay’s podition in the outer Sounds and the lack of nearby streams,

it recaives little freshwater input and dratification is driven by temperature;

there is a wesker water column dructure here than in many other parts of the

Sounds where less sdline (and less dense) waters are found in the surface layers,

. densty dratification is generdly week and this is likely to perdst for much of the

time

the ggnificance of the week dructure is that phytoplankton will be reatively

easly mixed and will spend a dgnificant amount of time in deeper dark weters

where growth would be limited through the summer;

this is in contrast to inner mid Pelorous Sound which demondrates low nutrient

and low phytoplankton biomass during the summer;

ovedl, the mean chlorophyll a leved a the ste, is in the upper range of the long

term mean leves recorded in Pelorous Sound, and in Begtrix Bay since 1994;

the phytoplankton-removed from the environment will be less than 10% (5% at

Stage 1 a the edge of the farm) based on the Golden Bay marine farm studies®?;

. phytoplankton depletion from the farm is likedy to recover within 200 - 500
metres of the fam boundaries*’;

. the closest shoreline is over 1 kilometre away -~ 0 it is unlikdy, given the less
than 10% phytoplankton extraction, that depleted water would have a sgnificant
effect on the intertidd and inshore region;

. the maximum phytoplankton removal could potentidly be 40% between the two
backbone ropes of a longline, but preiminary sudies in Besirix Bay reved very
little depletion between longlines*;

' the greatest degree of depletion is likely to be very close to the dropper line (there

are no studies a this fine scale)®.

Currents and Water Movement

[95] Water circulaion and movement are important as they determine the distribution of
phytoplankton groups and the flushing rate and replenishment of the bay with new water.
This in turn can have a mgor influence on the farmed mussdls. Dr James conclusons on the

issues of currents and water movement are that:

' deep maine farm Stes or those exposed to strong currents are generdly
consdered less susceptible to adverse effects than shdlower gtes;

-~ =2 James RE 4.
" Ibid NOE 226.
# Ibid EIC 15.

“1bid 16.
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outer bays such as Forsyth Bay have grester flushing of nutrients than Bestrix Bay
which is much more endosed™;

because the bay ‘is close to a mgor source of new nutrients derived from the deep
nutrient rich waters of Cook Strait, the gte is very suitable for marine farming;

only 6% of the water flowing through the western pat of the bay wouid flow
through the farm, effects would be locdised and not affect the wider ecosystem®’;
nutrient depletion will not be dgnificant as the bay is able to replenish quickly;
circulation paterns are dso evident in the spaiad digtribution of physica variables
and chlorophyll;

current speeds a the Forsyth Bay Ste are smilar to those found in the outer
Beatrix Bay fams, the assessments of which are used to underpin assessments of
sustainability in Forsyth Bay;

water moves generdly from the northwest across the bay and ether through Allen
Strait or to the north and out of the bay again;

the lack of dgnificant reversd in current direction indicates a reativey wesk
influence of tidd flows on current direction, and is likdy to result in greater
flushing a the dte than other locations which have smilar current speeds but
stronger tidal influences;

it is difficult to predict the effects ‘of a 42.25 hectare farm on the dteration of
water current gpeeds and direction, but they are likely to be locdised,

the longlines on the Ste would have minimal effect on the generd current flow in
Forsyth Bay as they will be orientated in a northeast to southwest direction, on an
angle to the prevaling current;

the angle of the longlines and a 140 metre channd (farway) running down the
middle would mitigate any ‘adverse effects on the genera current flow in Forsyth

Bay;
current atenuation may be 70% close up to the lines but will be much reduced

further avay from the lines®.

. The Benthic Environment

[96] Dr P

Gillespie, Senior Marine Scientist a the Cawthron Inditute and consultant to Kuku

Mara on the Ingtitute's behalf, assesses the proposa for actua and potentid adverse effects on

the benthic

environment®. He notes that there is a paucity of materid on large offshore

longline mussel fams from which to make predictions, and benthic surveys in the Sounds
have generdly concentrated on sediment surface dwelling organisms (epifauna).

[97] He makes the fdlowing findings

Nature/extent of effects on benthos:

the benthic environment a the dte s farly uniform and no festures of specid
ecologica, scientific, conservation or fisheries vaue were found, so the proposed
farm is not contrary to the genera thrust of the DOC (ecological) guiddines,

benthic effects would be generdly locdised within 100 metres of the farm
bounday and arise from the sedimentation of organic-rich, fine-graned particles

oF' “toid RE 4.
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condgting of predominantly slt/cday and mud Szed particles, and deposition
accumuletion of live mussdls, mussel shell and other biota;

benihic organic enrichment can, in severe cases, produce suiphide rich/oxygen
depleted sediments which could adversdy affect the benthic and epibenthic
community but this has not occurred in New Zedand;

a sgnificant proportion of sedimentetion of farm-generated paticles would not be
expected to a distance of more than 174 metres outsde the proposed farm's
boundaries;

an offshore fam dte, over rdaivey fla mud habitat (which contains more
widespread representative  communities than subtidal dopes), is generdly less
susceptible to adverse benthic impacts than near-shore Stes over a coarser-
textured seabed habitat or a rocky reef community;

the gened tidd flow is primaily in a westely to northwesterly direction and

consequently it is not expected that reef habitats (such as that attached to Bird
Idand) would be adversdy affected by sedimentation;

sgnificant nutrient depletion would not be expected in Forsyth Bay;

it is not possble to predict the extent to which new regf type communities will be

formed from mussel clumps and shell litter due to the moderate near-bottom
current velocities at the ste;

assuming a suitable marine fam location, the rdease of dissolved nutrients would

not be expected to represent a significant degradation of water qudity;

because of the prevaence of large areas of muddy habitat and the abundance of
particular species, the species assemblage may represent important links in the
food web;

any changes in ecologicd dructure of subtidal mud communities will potentidly
result in changes to the food web over a large proportion of a given embayment
which extends beyond the farm perimeters;

phytoplankton production down-current from the farm may be dimulated, but this
is not likely to occur to an extent that would result in associated problems of
putrification (particularly considering the reduced stocking density);

appropriately managed, a lower-densty mussd farm such as Kuku Mara propose
will have the potentid to create only minor adverse benthic impacts™.

Professor Schiel ’s Review of Data

[98] Associate Professor D R Schiel, Zoologist a the University of Canterbury, and Co-
director of the Universty of Canterbury/NIWA Centre of Excelence and Aquaculture and:
Marine Ecology, was asked by the council to act as an impatid reviewer of the scientific
evidence for this case. Professor Schied was not cdled to give evidence, but the findings of
his review were filed and were the subject of questions to Drs Gillespie and James, as wdl as
submissons by counsd. We were interested in the responses of Professor Schidl, as he is
suggested as pat of a review pane to advise the council and the industry, on ecologica
monitoring if this or the other Kuku Mar-a mid bay applications proceed.

[99] Professor Schid has a number of concerns:

that in terms of the benthic survey, dthough the fam gte is entirdy composed of
deep mud habitaa and the data obtaned is characterigic of much of the
Marlborough Sounds, the Cawthron Inditute interpretation is not based on

thorough sampling;

" Proposed stocking densities are approximately 50% lower than standard mussel farmsin the Sounds.
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dthough it is standard sampling protocol to express abundances of ﬂrgd.nlsu-s per
a given area, or a mean, there is no such information here: nor are there variances
of abundance edtimates to dlow the data to be datidticdly compared to future
urveys to gauge the magnitude of the changes,

the lumping of data in ranked categories of abundance across deep marine farm
dtes or those exposed to drong currents which are generdly consdered less
susceptible to adverse effects than shallower sites transects of variable
dimensions, has other consequences. one of these is the potentid for diluting an
effect by sugtaining it into a larger area, for example, scalops could have occurred
in discrete dense patches that exceeded the 0.1 per square metre trigger level of
the DOC sampling guiddine?;

increased farm areas may enhance populations of predators such as spotties, with
the potentid’ flow on effects in the naturd environment as wel as their propensty
to be a mgor consumer of mussa spat;

Kuku Mara’s conclusons on the potentidly affected zone which extends to the
margins of the hard reef in the northeest comer of the dte (ie Bird Idand Rexf)
depend on how representative the results of the limited surveys underteken are of
more generd conditions throughout the yesr;

the potentiad effect of a large mussel farm on fish populaions is only cursorily
addressed; o

many assumptions and generalisations are made as to phytoplankton depletion,
carying capacity, and sustainable production, because there is little or no long
term data on Forsyth Bay;

the vdidity of the assumptions madefor Forsyth Bay on data collected in Besatrix
Bay is dso questioned;

it is unclear how the production level of 6000 tonnes or 100 farmed hectares
avalable for overdl devdopment in- Forsyth Bay is arived at, as a precautionary
threshold: the nature of the currents, the flushing rates of the bay, the filtration
rate of musss, the extraction rate of phytoplankton by musses from the filtered
water, and the availability of nutrients may al be highly vaiadle;

the .monitoring conditions proposed by Dr James in his Appendix 1 are too
gengdised in teems of: the purpose of the monitoring, trigger levds and
benchmarks for adverse benthic effects, compared with the issues which Dr James
discusses in his evidence-in-chief.

Evaluation

Water Column and Current |ssues

[ 100] The Friends focus on Professor Schid’s point that there is insufficient hard data to resch
the assumptions made by the consultant s¢ientists and NIWA and Cawthron, even if they ‘are

reasonable.

[ 10 1] Professor Schid expresses concern that it is difficult to estimate scaling effects rdiably
and the effects from the large or smdl farms used in Kuku Mara’s estimates do not appear to
be proportiond. He emphasises that there are numerous factors which affect a depletion zone.

[102] We congder that this issue is made clear in Dr James evidence. Dr James dates that
future phytoplankton depletion from the Kuku Mara Ste will not be sgnificant, because it is a
~~much smaler fam than the 160 hectare Golden Bay farm from. where precise measurements

'—-l—--. have been taken and extrgpolated. He consders the proposed site would replenish, depending

Schiel -
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on the currents flowing around and underneath the farms. And the low estimated
phytoplankton extraction rates for the Kuku Mara gte indicate that there is unlikdy to be
ggnificant sugtainability problems for the other marine fams, or for the naturd ecosysem of

Forsyth Bay.

[103] More importantly for the Court, because of the proximity of the proposed farm to Bird
Idand and some of the smdler fams on the western shore, Professor Schiel accepts as
reasonable the assessment that depletion is likely to have recovered within 200 metres of the
fam boundary, based on the data avalable We note his quaiification that this concluson
depends, among other things, on whether or not depletion effects are linear with respect to
farm size and is reasonable based on the data available™.

[104] Mr Hed questions Dr James on the fact that the dtationary current buoy and spatia
survey had shown differing results (Figures 6 — 8 of Dr James evidence). Dr James identifies
that three different types of experiments were conducted to assess the directions of current
veocity within the bay. He replies that apat from specific measurements in time, the
direction can be variable (east or west) but the predominant ones generdly are the flows
coming in from the northwest around the bottom of the bay and then north and out through
Allen Strait. He makes the point that while there is varigbility in direction, the edtimates of
depletion apply around the edge of the fam in dther direction, and rely on current Speed
rather than direction. For this reeson Dr James dtands by his assessment of likey

phytoplankton  recovery.

[105] On the basis of the studies taken on an 80 hectare Golden Bay marine farm, findings
suggest that any depletion on the Kuku Mara ste will likely recover within a few hundred
metres of the farm boundaries, through mixing with undepleted water and phytoplankton
growth (measurements in this region suggest they can double within 3 = 5 days). If there is
refiltration within the farm, depletion would be somewhat less™.

[ 1063 The question of current water attenuation is aso raised with Dr James on the basis that a
reduced flow of water through the farm would reduce the mixing and so inhibit the rate of

phytoplankton recovery. Mr Hed refered to a report by Dr M Gibbs, a fdlow NIWA
scientidt, undertaken on smaller farms. Dr James indicates that he was co-author of this report

and that while the attenuation could be up to 70% (maximised) very close to the mussd lines,
atenuation was much further reduced away from the lines within the farms from the lines
within the fams because of the water coming from undernesth the fam and from water
flowing between the droppers. Dr James condders that current attenuation will be very
localised. He acknowledges that until the 42 hectare farm is in place however, NIWA cannot

assess what its actud influence might be.
Finding

[ 107] We find that while there are actud effects on the water column, any potentid effects fall
to be adaptively managed.

Benthic Environment

[108] It is clear that there will be changes to the benthic environment within and outsde of the
maine fam. The chalenge to Dr Gillespie is to interpret those changes with regard to ther

"= ~significance and adverse characteristics and ensure the integrity of the ecosystem is not
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impaired. It is his evidence that the fact there is a change in the organic content would not
necessarily eguate to an adverse effect or a dgnificant change in the benthic community. If
there is no increese in the sediment organic content then it is unlikey to have an adverse
effect on the benthic community. With respect to chdlenges about a report that foodweb wiil
adapt or respond to a change in the benthic community, such as the disappearance of one
particular food item, he consders there may well be the enhancement of ancther, or there may
well be an overdl adaptation®.

[ 109] Dr Gillespie was questioned carefully about organic enrichment as a result of the farm.
He consders that in such cases even thdugh some marine crestures might disgppear, it is
likely that there will. be an increase in the number of species, so the end result might be a
more diverse population. He does not consder the disgppearance of one individud which is
very rare to be significant in the scheme of things, particulaly where the food web is
concerned. With 40 metre line spacing, even if those very, very rare species are consdered,
they would not be entirely displaced from below the farm.

[ 1 10] Dr Gillespie considers that if there is displacement of a mgor species like little star or
hard urchin which is quite abundant over the whole fam aea, and conddering that smilar
effects occur in other fams in the shoreline regions, this could have a cumuldive effect
within the bay in its entirety, Dr Gillespie assumes that food web links are present to some
extent, but agan darting with a 40 metre soread of lines is a useful way of ensuring the
scientists do not get to the stage where these cumulative effects will occur before they have
enough information on the effects of the farm. Reporting times of 2, 4, 7 years should be
adequate.

[l 1 1] Dr Gillespie was questioned about a NIWA document™ where stientists Handley and
Cole criticise the Forrest and Barter review of 7 lage maine fam dtes in the Marlborough
Sounds, including Forsyth Bay, where they did not list other potential seabed impacts such as
the introduction of pests, fouling species and parasites, exotic species and the potentia
increase of predators beneath farms.

[ 112] In respect of the potential increase of predators such as the eeven armed sea star and

hermit crabs to a criticadl mass, Dr Gillespie. notes there is no evidence to suggest that these
species are limited by ther reproductive stage, such thet there could be criticd mass involved
in their dispersion and spread. He sees no reason to suspect that adthough predators build up
undernesth marine farms where there is a greater food supply, they would move out into their
surrounding environment where the food supply is lower.

[ 113] In respect of the spread of underia, a concern now throughout the Marlborough Sounds
and the Tasman Didrict, Dr Gillepie daes that marine farming has not been determined to
be a mechaniam for its spread, dthough they ‘do provide a substrate for attachment. These
questions would be addressed in the monitoring because they really referred to changes in the
community dructure, which would be identifisble through that mechanism.

[114] As to the transects and the smdl samples gethered, Dr Gillespie identifies that the
videos taken showed a rdatively uniform seabed and that there were very few scdlops. He is
confident that petch reefs do not exis, and if there is no increase in the sediment organic
content then there is not likey to be an adverse effect on the benthic community.

L

75 3 Gillespie NOE 244 — 245,

1. ¥ Handley and Cole - Proposed Marine Farm Development in Forsyth Bay: Review of Benthic Impacts of
- Proposed Large Marine Farms, Marlborough Sounds - Volume 2; Ecological Reports NIWA Client Report:

KMP01203 June 2001: see note 16.
[ 3




23

[115] Asto sediment dispersion from the Kuku Mara ste, Dr Gillespie is sdtisfied that 80% of
sediment paticles would setile within the zone and did not anticipate cumulative benthic
effects from the farm, subtle or otherwise, would have effects on Allen Strait, Anakoha Bay

and Forsyth Bay. He states:

| would consider that the effects from the Kuku Mara sites and jrom other sites
should they develop would be minor and the serious effects of organic enrichment,
which would in fact resu/t in a more or less abiotic seabed environment would not

occur anywhere and those effects would not be cumulative.

[ 116] When asked whether it was virtudly impossible without a basdine study to establish a
benthic threshold, Dr Gillespies reply was that it was We note Dr Gillespie taks of
developing a base line proposal for this farm” = detals of how this is to be achieved are
found in the proposed conditions ofconsent (Schedule 2)*".

[117] As to edimaes of effects of marine fams on fish populations, Dr Gillespie identifies
that anyone who has tried to edimate fish populations would know how difficult it is to
estimate such changes. Here it is extremey difficult, because the populations are washed in
and out of the bays exchanging water with those of Cook Strait. Being offshore makes it
difficult, but Dr Gillespie makes the point there are no inshore studies and none expected. In
Bedtrix Bay, dudies go through to the zooplankton level but no further up in the foodchain.

[ 118] Questioned about the links between the King Shag habitat and the 42 hectare proposed
maine fam aea not having any specid ecologicd vdue, Dr Gillespie replies he did not
know precisdy what the link is between the benthic environment under the marine farm and
the King Shag feeding requirements. He could only say tha if the scientists were to observe
ggnificant changes in the benthic environment -over large aress, ‘they would have to
reconsder their gpproach.. And in terms of the reef communities of Bird Idand, he reterates
that there is no dgnificant current going towards Bird Idand which might impact on the redf,

[ 119] Dr Gillespie consders that whilst it is difficult to predict what the seabed response will
be in a paticular location, that consderable effort had been put in between the boundary of
the farm and the Bird Idand species habitat. He reterates that looking & monitoring results is
the way to determine whether or not there is a benthic threshold and whether it is reached. He
views the staged approach as one which guards againg dgnificant adverse cumulaive effects.

Finding

[ 120] There are a number of actua and potentid ecologica effects from the proposd. The

scientists sgna changes to the benthic environment below the proposed fam as a result of
the deposition of organic and inorganic materid. Whether they are adverse is identified under

Part || Matters.
. Marine Mammals

[ 121] The expert evidence of the impact of the proposed fam on marine mammals was given
for Kuku Mara by Mr Cawthom, consultant zoologist, and for the Environment Centre by
Dr Sooten, Zoologist, Depatment of Environmenta Science, University of Otago.

- % Gillespie NOE 256.
57 Mitchiell Exhibit 18 (Schedule 2).




24

[122] Mr Cawthom identified the following mammas and assessed the potential impacts on
them from the marine fam: Fur Seds Killer Whales; Southern Right Whaes, Humpback
Whdes, Bottlenose Dolphins, Hector's Dolphins (caiegorised as criticdly endangered in the
North Island); and Dusky Doiphins.

[123] Mr Cawthom's overdl conclusions with respect to these species were that they are
rardly dghted in the arega, and in any case the risk’ of (negative physicd) interaction with the
musH farm is low.

[124] For example, Mr Cawthom says there is no evidence of Fur Seds, Bottlenose Dolphins
or Dusky Dolphins having any negaive interaction with musse farms. From his persond
obsarvations of the Southern Right Whae in the vicinity of other farms, it did not gppear
disconcerted or become entangled. Forsyth Bay is identified as an enclosed bay, where
marine mammas. would, in dl probability, orient themsdves very wel according to the
shoreline. There is no dispute as to this conclusion®.

[125] Mr Cawthom consders a problem would arise if an anima was to surface beneath the
farm, but in view of the low numbers of Humpba:k Whdes seen in the area (for example), the

posshility is remote.

[126] Mr Cawthom aso notes that a the Collingwood Golden Bay marine farm, Hector's
Dalphins move fredy within the lines

[127] Mr Cawthom identifies the only foreseesble adverse influences from the marine fam
dgte on locd maine mammds, is from measurable dterations to the avalability of food for
gther the Hector's or Dusky Dolphins. He gdates that his opinion would change if there were
regular dghtings of these mammas throughout the year in Forsyth Bay. He disputes the
evidence that dolphins were very common in Forsyth Bay, mantaning they are not regulaly
reported.

[128] As a result of these findings, Mr Cawthom sees no actua or potentia effects on the
mammas from possble benthic changes-boat noise and servicing activity, or light emissons
from the fam perimeter marker beacons. In his opinion, siting the farm in the southern centre
of Forsyth Bay in 30 — 40 metre depths, with between 500 metres to the southern shore and 1

kilometre distance to the eastern and western shores, is unlikely to cause ggnificant problems
for marine mammas utilisng the remaining 80% of the bay.

[129] The evidence of Dr Sooten for the Frlends was contradictory as to whether there were

many or occasond stlngs of the mammals®®. She would prefer a full scde study to assess
population numbers in Forsyth Bay. Mr P Anderson for the Environment Centre, a
veterinarian with a holiday house in Forsyth Bay, indicates that he had seen pods of dolphins
in Forsyth Bay = they travel in and mill around in the area, offen heading out through Allen
Strait. He observes large pods of the mammals having unrestricted access through and

around the waterway south of Bird Island®®.” Evidence was given by Mr A M Browning, for
the Environment Centre, whose evidence was tabled by consent. He indicates dolphins are a
common occurrence in Forsyth Bay, including Hector's Dolphin®.

* Cawthom NOE 153.

%% Slooten NOE 472. In one part of her cross-examination she notes that there are occasional sightings of
dolphins in Forsyth Bay. Later she states it is clear from the sightings information she has seen both for this
hearing and from other sources, that dolphins are regularly sighted in the bay.
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1301 Mr A King, maine famer, gave evidence for the Friends of frequent Sghtings of
dolphins®>. Mr D M Boulton, who runs a tourism business a French Pass and who adso gave
evidence for the Friends, has sighted dolphins in the reaches of Forsyth Bay, while on the way
to Titirangi to view the King Shags on Duffers Reef®.

Evaluation

[13 1] Mr Cawthorn’s opinion that dolphins were not regularly seen in Forsyth Bay seems to
be based on the anecdotal evidence of others®. It is to be contrasted with evidence from
witnesses for the Friends and the Environment Centre, dl indicating more than infrequent

gghtings of dolphins

[132] We do not intend to resolve the issue here, as Mr Cawthorn's evidence on potentia
adverse effects from the proposed marine fam on the mgority of marine mammas is not
chdlenged, smply the frequency of dghtings. Dr Sooten's report lits some potentid  risks
and Mr Browning urges a precautionary approach to the placing of marine farms in this bay.

[133] We consider Kuku Mara’s adaptive management regime appears capable of addressng
food avalability issues in the long term, and there is no relevant- evidence as to dructures

posing a hazard for marine mammals on which we could base .a conclusion.

[ 134] What became clear to us is that Forsyth Bay is a habitat not only for rare bird species,
but is frequented aso by dolphins, some of them possibly rare as well.

Finding

[ 135] There ae no actud or potentid effects on marine mammas identified from the.
activities associated with the proposd.

Birds and their Habitats. The King Shag

Introduction

[ 136] Dr Ldas a zoologis with the Marine Science Department, Universty of Otago
gpecidisng in coagtd wildlife, and shags in paticular, gave evidence on behdf of Kuku
Mara. His evidence concentrates on the diet and feeding habits of New Zedand King Shags,
the potentid effects of the proposed marine fam on the species, whether monitoring would
detect any effects if the proposal were to be implemented and action to enhance the species.

[I 371 Mr Schuckard, a biologist specidisng in ornithology, gave evidence for the Friends.
He is involved with many King Shag projects in and around Pelorus Sound and gave evidence
of their numbers, feeding habitats and habits Mr Melille, an ecologist specidisng in
ornithology, dso gave evidence for the Friends. His evidence is restricted to the broader
issues concerning the taxonomic and consarvaion daus of King Shags, New Zedand's
respongbilities with regard to consarvation of indigenous biodiversty, in particular, the King
Shag, and implications for consarvation of this bird of the potentid impacts of marine farming
in the area.

62 King EIC para 15.
% ‘Bouiton EIC.
8 Cawthom NOE 151.
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[138] The condruction of a new musse farm could potentidiy have two unrelated effects on
King Shags.

. an increase in boa traffic could result in avoidance of some feeding aress through
disturbance of shags that are foraging in the weter;
the proposed farm may impact on the King Shag feeding grounds.

The King Shag: A Vulnerable and Rare Species

[139] New Zedand King Shags are endemic to New Zedand with a smdl tota population
sze and digribution redtricted to the Marlborough Sounds.

[140] Dr Lalas notes that King Shags are the world's second rarest shag®. Mr Schuckard
dates that in terms of the International Union for Conservation of Nature and Naturd
Resources (IUCN) for threatened species, it has been identified that the King Shag with 32
other New Zedand birdslike kiwi, yelowhead and ditchbird is desgnated, as “ Vulnerable:
speciesisfacing a high risk of extinction in the wild in the medium term future. ”

[ 141] All sdientists dccept the Vulnerable status of the King Shag.

[142] Mr Melville notes the species is vulnerable because it has a very smdl population and it
is very redtricted in'its” area’ of occupation. Mr Schuckard ligts these areas as Duffers Redf,
Trio Island, Sentinel Rock, White Rocks and also Rahuinui Island, Stewart Island
(Marlborough Sounds)®®. Mr Meélville obsarves ‘if human disturbance or set netting cause a
population decline or fluctuations in numbers or locations, it would require upgrading to

Endangered datus.

[143] The fact that the King Shag maintains low numbers in a very smdl distribution area is
considered of concern for the survival of the species. Mr Mélville notes that for King Shag,
one of the priority consarvation targets is given as Prevent[ing] marine farming close to
colonies and feeding areas®”. The issue is,’ therefore, whether this marine farm on this ste

will affect the King Shags. vulnerability.
Iwi Perspective on the King Shag

[144] Mr J Elkington, a partner in the Kuku Mara Partnership and a member of the Ngati
Koata iwi, gave a tangata whenua culturad perspective to the potentid adverse effects of the
Kuku Mara mussd farming proposd on the King Shag.

[145] It was Mr Elkington's evidence that Ngati Koata have a strong kaitiaki obligation
towards kawau (King Shag) which they regard as taonga (cultura treasure). The mythology
tdls of the kawau used by Kupe to test the currents of the waterways and to report back on
any dangers that lay ahead.

[146] Kawau-a-toru is the name of the kawau that tested the dangerous waters of Te-Au-Miti
or French Pass. Kawau-atoru tested the strengths of the current by dipping in first one wing
and then the other but was overcome by the rushing water. His wings were broken and he
drowned. The shape of his wings can be seen in the rock reef of that place.

U .
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[ 147] The numbers and hedth of the shag colonies provided iwi with a smple way of keeping
an eye on the hedth of the locd environment and fisheries. He states if the shags were in
good nick then the fish stocks on which they fed would be similarly healthy and so on for the
rest of the foodchain. )

[148] We are told the King Shags of today represent a living link with the ancestors and are

revered and respected by iwi for that reason. Mr Elkington beieves that through his
participation in the management of th.e Kuku Mara Partnership marine farms, Ngati Koata and
all other iwi can be assured that the King Shag taonga will be protected. He comments.

If it can be demonstrated to me any of the activities of Kuku Marag Partnership are
impacting on the colony on Duffers Reef, as a partner of Kuku Mara, | would
have no hesitation in calling for the suspension of operations until such time as
the problem can be identified and remedied.

[149] Mr Elkington concludes by saying that through him the Ngati Koata kaitiaki
responshilities in terms of the King Shag would be properly discharged.

The Distribution and Habits of the King Shag

[150] Mr Schuckard gives detailed evidence describing the digtribution of King Shags in the
Marlborough Sounds (they are widespread throughout the central and outer Pelorous Sound),
observing there is strong evidence that the totd population has not much changed over a leaest
the last 45 years. The population appears to be stable, and mortdity and recruitment appears
to bein balance@. He estimates the total population at about 650 birds®.

[ 15 1] From his sudy Mr Schuckard estimates the average number of King Shags on Duffers
Reef in Forsyth Bay as 204, comprisng 30-34 breeding pairs with a recruitment of between
25 and 30 fledglings’. The only other Shag species with a very limited number of breeding
pairs is the Heard Shag”’. Mr Schuckard also notes that Duffers Reef appears to have the
highes number of fledglings, accounting for almost haf the number of chicks which could be

noticed per annum during the study period”.

[152] The King Shags appear to have a Physiological adaptation to deepwater”” - there is a
paucity of them diving in shalow water™. King Shags are “bottom divers’ which target
demersal prey - species that live a or near the bottom (including reef species)”.

[153] The King Shags are among the heaviest sea birds to fly, and do so exclusvdy by wing
flapping. A consequence of this is a reatively high flight speed. Stewart Idand Shags, one of
the closest reaives to the King Shag, cruise a an average 57 kilometres per hour in cam
air’®. The maximum 24 — 25 kilometre, foraging range from breeding and major roost sites
recorded for King Shags by Schuckard (1994) would therefore be a half-hour flight”’.
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[ 154] Dr Lalas identifies that a consequence of high flight speed is low manoeuvrability and
obsarves the shags are ‘flying bricks: which cannot land in trees or in diff ledges They
rady fly over land, ther flight over Piripaua Neck to Bedtrix Bay being an exception’®. All
typicaly nest above the splash zone on bare, flat or doping idets. Dr Laas condders the lack
of suitable nesing locations could limit the population sze.

Prey of the King Shags

[155] Dr Ldas evidence is that as a result of a study (Laias and Brown) King Shags in the

vicinity of Pelorus Sound have a diet dominated by a species of flat fish known as witch, the
deepest dwelling of al New Zedand coastadl species of flatfish”. This study, done 11

kilometres southwest of Duffers Reef - the only breeding ground for the King Shag in Pelorus

Sound - andysed the contents of regurgitated pellets and shows. witch fish accounted for 90
per cent of prey by number, and 95 per cent by weight. The witch dominance in the shag diet
is seen by Dr Laas as consstent with foraging depths by Schuckard (1994) who found that
74% of the birds he studied foraged over bottom depths of 20 = 40 metres®.

[156] Lalas and Brown emphasse their results for the King Shag diet could not be
extrgpolated to encompass the entire population, as samples andysed from Trio Idands (north
of Peorus Sound) for example, showed ‘only 20 per cent of the prey items were witch.
Dr Ldas explans this difference as being a result of a difference in foraging habitat:  soft
bottom (mud or sand) in Pelorus Sound, but hard bottom (reef) off Trio Idands. Dr Laas
concludes localised difference in shag diet: and prey spectrum are to be expected, with
differences in feeding habitats. They have been documented too for Stewart Idand Shags and
Chatham Idand Shags, the two closest relatives of the King Shags.

[ 1573 Mr Schuckard agrees with Dr Ldas on the predominance of witch fish in the Pdorous
King Shag's diet noting ‘that witch is very didinctive from al the other species of fla fish
with a specialised di€t, feeding on pelagic and epibenthic active prey and are most common in
deeper water with coarser gravel sediments or rock with thin patchy sediment cover.

[158] Mr Schuckard gives detailed evidence on where the King Shags from Duffers Reef
forage presenting a mgp entitted “Main feeding areas of King Shags from Duffers Reef’.
Dr Batlett refers to some of these trandformed into “Ecologicd Aress’ in her generdist
evidence” indicaing the location of the proposed marine farm extends across an area of the
bay not shown on map Ecology 2 of the plan as a King Shag feeding area. She confirms (as

does Dr Laas and Mr Schuckard) that this mep is merdy indicative, with the full extent of
feeding habitat, being much larger than as st out in the PMSRMP. The feeding areas are
much more extensve and include (for example) Besirix Bay.

Increase in Boat Traffic

[159] Dr Ldas concludes that foraging or roosting shags are disturbed if boats approach too
dosdy, but the various species differ in ther tolerance. He notes that within the species
sudied, disturbance distances of foraging’ shags and of resting shags are unrelated and cannot
be predicted from one ancther.

78 Ldas NOE 7 1.
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»* * Bartlett EIC 8 (amended para 3.7), and 12, includes Figure 2 from the PMSRMP to which the marine farrn
site has been added as an attachment to her evidence. This is based on Schuckard’s Figure #§ with the
marine farm site included: see Appendix B attached to this decision.
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[ 160] In order to test if an increase in boat traffic could detrimentaly affect shag populations,
Dr Lalas caried out surveys of the disperson of Stewart Idand Shags in Otago Harbour. He
esimates a boat travelling ‘the length of Otago Harbour in the shipping channd would disturb
approximately 50 per cent to 70 per cent of the Stewart 1dand Shags foraging. He concludes
that as the present Otago cclony on the western dopes of Tairoa Head is sited only
approximately 250 metres from the shipping channd, Stewart Idand shags would not have
established (and subsequently increased) in number a this locaion with rdatively high boa
traffic, if disturbance by boats was detrimenta to the population.

[ 161] Dr Ldas concluson is tha King Shags and Stewart Idand shags are tolerant to boat

approaches up to 100 metres. These reaults indicate that the Depatment of Conservation
management recommendation for a 500 metre buffer zone around King Shag roogdting Ste in
Forsyth Bay is consarvativee 100 metres would be sufficient. He aso considers that there is
an anomdy with attempts to implement permanent buffer zones around roogting sites which
are, in fact, trangtory.

[ 162] But he notes, neverthdess,. dl species of shags are sendtive to human disturbance a
breeding sites and people in boats should keep away®

[ 163] Although Mr Schuckard does not address the issue of King Shag disturbance by boats,
in his evidence in chief, he did 0 in cross-examination, consdering that runabouts are not
representative of the standard of work boat used for mussdl farming. Another  important
dimuli that is not addressed, in his opinion, is the difference in noise levels caused by petrol
outboard engines compared with big diessd ones. He sees Dr Ldas disturbance study
therefore @ a beginning one and not a find. Mr Schuckard highlights the point made by
Dr Ldas in respect of his disturbance sudy, that, in practice the reaction distance was
indicated by changes in Klng Shag behaviour that were difficult, if not impossible, to assess
reliably and consistently®.

Evaluation

[164] The first point we note is that there was no chalenge to Mr Schuckard's evidence
relating to the totd population size (650) remaning worldwide and class (IUCN) designation
as “wulnerable ”. We see this as dgnificant.

[165] Secondly, we note Mr Mélville is confident that Dr Laas adequately demondrates the

relevance of referring to his observations on the behaviour of Stewart Island Shags to -
extrapolate the generdised predictions regarding the behaviour of the King Shag®. On tha
basis we conclude that the King Shags are unlikely to be disturbed by the indudtria boats like
the Pelorous Ranger on which we journeyed on our Ste vist.

[ 166] While Mr Schuckard expresses views about the variation and disturbance of various
boat engines, he himsaf has not carried out any such studies in reation to the birds.  Subject
to our discusson later in this section, we therefore prefer the evidence of Dr Ldas on the
issue. It is reasonable to assume that the Otago Harbour shipping channd carries vessas with
big diesd engines

[ 167] And King Shags, on Dr Laas evidence, would only be “interrupted” not “ disrupted”

...~ ~When foraging for prey and that is important®. The evidence from Dr Laas concludes that an

| dlas EIC 14.
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increase in boat traffic wiil not result in increesing the foraging range of the King Shags
forcing them to go further afidd and appears dso not to be detrimentd in terms of energy
expended when diving to avoid boats.

Impact of Froposed Farm o Feeding Grounds

[168] In his sudy done to describe the generd use of the Pelorous Sounds by birds from
Puffers Reef, Mr Schackard concludes of the 43 birds feeding up t¢ a distance of
16 kilometres into Begtrix Bay, 37% were observed in Forsyth Bay and 63% in Besatrix Bay.

He concludes the Forsyth Bay Kuku Mara dte is in the middle of the important south feeding

sector. How this will impe’de birds on theirway to the important foraging area at Bedtrix Bay

is unknown. Mr Schuckard condders that the edtablisment of farms in prime King Shag

feeding areas may wel have an impact on benthic condition, in the long term forcing birds to
fly further away to look for food. He considers prey density, and distance to the feeding areas
seem to be the man parameters for survivd of many shag species and ae seen as an

evolutionary bottleneck for probably most of the shag species.

[ 169] Dr Ldas concludes that foraging by King Shags is randomly dispersed through Forsyth
Bay. He dates with some confidence that foraging King Shags are not targeting the area of
the proposed mussd farm near Bird Idand. He aso would expect any effect (postive or
negative) of the proposed farm on the foraging of King Shag will be too smdl to be
detectable.

[170] Dr Ldas dso notes that some King Shags actudly feed in exiding shordine mussd
fams in Pdorus Sound arid- in Forsyth Bay. He records King Shag resting (perching) on
marine fam buoys but he has no evidence that King Shag used maine fam buoys as
overnight roosts. Mr. Schuckard's evidence is that King' Shags do use mussdl buoys to roost.

[ 17 13 From his experience, particularly in the Otago Harbour, Dr Laas concludes that none of
the New Zedand species of shags are disturbed by the presence of slent and static man-made
dructures. eg wharves,’ buoys, pylons, and moored vessdls. The shags identified by Dr Ldas
feed only during daylight and are ashore a colonies or roogs overnight. Consequently, in his
opinion, they would be unaffected by navigdion lights and any night-time activity around
muse farms.

[ 172] Findly, it is Dr Ldas evidence that any dteration to the sea bed accumulation of shel 1
litter, mussdl faeces and pseudo-faeces from the proposed farm will not have a detrimenta
effect on the King Sheg.

[173] Mr Médville sates that on perhgps one of the most fundamentd issues feeding
digribution within Forsyth Bay, there is a ‘lack of information. He states the Schuckard study
is a sngpshot of didribution throughout' orie year and it is perhaps unfortunate that this figure
has now been taken as the bads for certain planning guiddines in the area. It may provide a
fase sense of security regarding areas where shags were not recorded by Schuckard. We note
Dr Ldas figures on feeding didribution may only be conddered a sngpshot in time dso.
They were undertaken over a four day period in June 2001. Both studies are related to first

dives only.

[ 174] Mr Melville's evidence goes on to note the genera paucity of data regarding the King
_4*‘;j;11;_ gﬁh@g,\ and that indeed this has promoted the incluson of a comparative data set from studies
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of the Stewart Idand Shag by Dr Ldas. Dr Laas aso notes this paucity of data during cross-
examinaion *.

[175] Attached to this decison marked Appendix B, taken frem the Schuckard (1994) Study,
Figure 8 map, depicts the main feeding areas of King Shag from Duffcrs Reef. If
superimposed with a 500 metre sgnificant ‘zone€  (Exhibit 19) surrounding the proposed
farm, the figure shows the location of the Kuku Mara ste showing ecologicdly important
aress, exciuding reserves. Whildt it is deficient in Mr Schuckard's and Dr Lalas’ view, it may
be considered as an indicator of the King Shag feeding habitat in Forsyth Bay®.

[ 176] The one study undertaken on the habitat for witch flounder indicates it favours a rocky
subgtrate’ and it is gpparently unusual for King Shags to be feeding in a muddy substrate.
Whilgt the rocky reef habitat of Bird Idand may provide a coarse sediment habitat for the
witch flounder, it is clear the King Shags feed throughout the area and no one knows why.
Mr Schuckard concludes there are various reasons to believe that mussd farms in prime King
Shag feeding aress may negatively affect the wellbeing of the species by habita modification.

[177] Mr Mélville takes issue with Dr Ldas regarding “ the randomness or otherwise of the
foraging by King Shag in Forsyth Bay. " It is his evidence that Dr Ldas provides no
information to support his assartion other than Figure 3 attached, to his evidence. And he

Says.

Intuitively, such a “ random ” distribution would seem unlikely unless the bay is of
uniform physical character with uniformed distribution of prey species . . .

[ 178] In terms of predicting impacts of the proposed marine farm on King Shags, Mr Mélville
consders.

It is thus apparent that, despite the data provided in evidence to this hearing,
there remain extensive and substantial gapsin our knowledge of the biology of the
King Shag. This lack of information significantly impacts on our ability to assess
potential impacts of the proposed marine farm on King Shags.*

[ 1791 It is Mr Mélville's evidence that should mussd farms have a detrimental effect on King
Shags, it is more likdy that this would be cumulative, rather than a result of a single operation
which is an issue of concen to the Court overdl given the large marine fam gpplications
throughout areas which contain the feeding, grounds of the King Shags.

[ 180] Dr Gillespie condders evidence tha any benthic effects from this proposad would be
minor and as a result there would be no effects on the witch flounder. Although witch
flounder would not be monitored, the benthic community would and so would the chemica
and physcd sesbed environment. Dr Gillespie explains that even if these effects were
measurable and adverse, he sees no reason to expect effects on other animals. He expects
there will be a measurable effect but it will be minor and he expects its spatial extent will be
limited to the area immediately under the lines.

% | das NOE 84.
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[ 18i] We looked at the evidence of both Dr Lalas and Mr Schuckard very carefully to identify
both the points on which they agree that are of sgnificance to our andyss and dso to identify
the points of difference which have engbled them to come to somewhat different conclusons.

[1 82] Mr Schuckard acknowledges in cross-examination that in respect of the likey effect of
this proposd on King Shags the combination of his evidence and that of Dr Laas [they]
“provide]s] the best information available at the moment for the Court to consider. ”

[183] The actud diet - predominantly (90% - 95%) witch flounder ~ of the Duffers Reef
colony of King Shags is not a matter of dispute. We note that this does not hold for other
colonies which have a more vaied diet and who have demondrated an ability to switch prey.
Whether the Duffers Reef colony is ether likely to or capable of prey switching is a maiter to
which we will return esewhere.

[1 84] Mr Schuckard is a pains to point out that an area of supposed disagreement between
himsdf and Dr Ldas is over whether feeding throughout Forsyth Bay is random or not.
Mr Schuckard is concerned that the data set is fragmented and does not give full coverage for
Forsyth Bay to substantiate the concluson that King Shags feed randomly throughout the bay.
Mr Schuckard agrees however that King Shags foraging areas appear ‘to be reasonably
discrete and somewhat localised suggesting specific habitat requirements, ...”"

[ 185] In light of these statements and answers by Mr Schuckard, we are not convinced that
this dated point of disagreement is, in the find andyss, of dgnificance.

[186] Mr Schuckard agrees that the existing marine fams were in places over the coarse
substrate areas (favoured by witch flounder) and while he dso agrees that he had seen King

Shags in exiging marine farms he did not agree tha the King Shags were necessarily feeding.

He adds dso that in the studies dready conducted they came to the conclusion that:

Witch Flounder is the predominant species for King Shags in the Pelorous
Sounds, they never mentioned common species of fish that can be found in and
around the mussel farm. | think, in particular, to three species of fish that is
Spottie, Leather-jacket, and Yellow Eyed Mullet. None of the pellets found by
Dr Lalas and Mr Brown indicated that these common species around mussel
farms are part of the diet.”

[ 187] This is a question’” with which we grappled. If we are to accept that the King Shags are
reedily adle to switch prey, why is it that these commonly occurring fish species are not being
targeted in the Forsyth Bay location currently?

[ 188] A further question is where do the King Shags feed &fter their firgt dives The scientific
andyss was carried out on firgt dives only. Did the shags go to other locations close to the
marine faam dte on other dives?

[T 89] Notwithstanding the comments of Messs Schuckard and Meélville, we note that
Dr Gillespie's conclusons on the actua and potentia effects of this proposd on the King
Shag were not upset in cross-examination.

%1 schuckard NOE 4 10.
%2 Ibid 415.
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[I 90] We could identify from the proposa an actud effect on the King Shag, in terms of a
smdl reduction in the physcd aea of habitat. In terms of a potentid effect, there may be a
change to the benthic environment directly below the lines,

. The Birds and Reef of Bird |sland

[191] Bird Idand is a reef and rock stack of less than 1 hectare in area and is home to an
esimated 125 pairs of white-fronted terns, 15 nests of little pied comorants, 3 par of variable
oyster catcher, one par of reef heron with fledglings and 25 blackback gulls with fledglings.

[ 192] In respect of the proposed mussel farm near Bird Idand, Mr Schuckard says:

Through intensified boat movements near the island general disturbance will
increase to the detriment of the general wellbeing of the bird community of Bird
IsSand | am uncertain about the impact of this substantial increase in
commercial activity in Forsyth Bay will have on ‘the bird community of Bird
Island. It is well documented that terns and gulls can co-exist in the same
colonies. It is also known, that during disturbance both species leave their nests
and gulls arethe first toreturn. If the tern n%ts are unattended, gulls can and
will use the opportunity to predate on tern eggs

[193] Mr Segar, a scientist employed by NIWA, gave evidence for Kuku Mara Partnership.
One of the purposes of his evidence was to assess the potentid effects of the proposed farm
on the seabirds breeding on Bird Idand.

[194] Mr Sagar describes Bird Idand as a recognised area of nationad importance for
conservation purposes.  Sites are so considered. if at least. 1% of the tota population of a
species (NZ white-fronted tern in this case) occurs there. There is evidence that the population
is declining. Prime reasons for such declines are predation, disturbance of breeding colonies
and disruption of feeding habitat. Mr Segar agrees with Mr Schuckard's evidence that in 1997
haf of the white-fronted terns in the Marlborough Sounds were breeding on Bird Idand and
this sgnifies how important the habitat is for that bird gpecies.

[195] A number of other seabirds breed on Bird Idand and of particular interest are fluttering
shear-water; Cook Strait blue penguin, spotted shag, variable oystercatcher, and reef heron: Of
these species, fluttering shearwater and Cook Strait blue penguin are nocturndly active and
nest in burrows. In Mr Sagar’s experience with such species, no offshore activity has ever
disturbed the birds from their burrows during daylight.

[ 196] Mr Sagar’s own research on breeding oystercatchers is that usudly incubating birds do
not leave the nest until approached within 50 metres. As to breeding reef herons he notes that
his search of the literature indicates that because their nesting Stes are in coves, rock crevices
and under diff vegetation an incubating bird on Bird Idand is unlikey to be disturbed.

[197] Given the importance of Bird Idand as a breeding ste for whitefronted terns
Mr Sagar's evidence concentrates on the susceptibility of this species to disturbance arising
from the proposed marine fam. It is his evidence that on the mainland, NZ white-fronted
“terns nest a dtes such as rocky headlands, beaches, sandspit, shellbanks and eroded
riverbeds. At these colonies, introduced predators take eggs, chicks and adults. In addition,

% Schuckard EIC 38.
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human disturbance is a primary cause of nest falure and this comes in many forms. Mr Sagar
quotes from a telephone conversation with G A Taylor, Science and Research Divison,
Depatment of Conservation, Wellington who was asked what his definition of “near” was
(in terms of disturbance) in such Stuations. He answered:

In general breeding White fronted Terns were disturbed when approached to
within 20 metres by boat and within 100 metres by landbased activities. ®

[198] In Mr Taylor's opinion, boa traffic greater than 200 metres from breeding white-
fronted terns will present no problems. Mr Sagar concurs, identifying that his experience with
nesting spotted shags and white-fronted terns is that they can be gpproached to within 100
metres and not be disturbed from their nests.

[199] It is Mr Saga’s overdl opinion that the seabirds nesting ‘on Bird Idand will not be
disturbed by normd operation of such a proposed farm.

Breeding seabirds can be protected from human disturbance by implementing a
buffer zone around breeding colonies. No scientific study of the disturbance
distances for nesting. seabirds have been reported in New Zealand. However,

anecdotal observation indicate that ‘nesting birds start to be disturbed when

approached to within 700 metres.

The proposed Kuku Mara Partnership marine farm has no surface structures
within 500 metres of Bird Island. However, boats servicing the proposed marine
farm could come within 250 to 300 metres of Bird Idand. At this distance, such
boat traffic is unlikely to disturb birds nesting on the island*®

[200] As noted Mr Schuckard regards the abundance of at least nine bird species on this smal
idand as outgtanding for this confined area of the Marlborough Sounds. But he is uncertan
wha impact this substantid increase in ‘commercial activity in Forsyth Bay will have on the
bird community of Bird Idand.

[201] As to the reef of Bird Idand Dr Gillespie identifies that the:

., rocky reef extending south from Bird Island was also investigated in order to
determine the southern extent of the ecologically sensitive reef habitat and
adjacent slope in relation to the farm site. A distance of approximately 100 m
separates the site boundary from the subtidal sope region and a further 50 m (ie
a total distance of 750 m) separates, the site ﬁom ecologically sensitive habitats
identified at depths of <30 m. Cawthron s recommendatlon was that this

provided sufficient buffer to avoid adverse effects to the reef habit.”®
[202] Dr Gillespie agrees with this recommendation.

Evaluation

[203] It is clear from the cross-examination of Mr Sagar that his conclusons were drawn from
his own experience and the study of the literature because “ there are no specific studies of
disturbance of these birds’. When questioned why he had given no atention to the other

-
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species and the potentid for disturbance, he answers that it is his experience that of the
species occurring on Bird Idand the whitefronted terns would be disturbed a a gresater

distance than any other species.

[204] When questioned about the vdidity of drawing conclusions on the basis of studies of
other colonies, Mr Segar states that the behavioural responses from one colony to the next
throughout New Zealand are similar.

[205] Mr Schuckard, when questioned about the adequacy of a proposed 500 buffer zone
around Bird Idand, was somewhat confused because Bird Idand has the status of a scenic
reserve to which the public have unredtricted access. He is concerned about how a buffer
zone might work. He describes how meaningless the current buffer zone around Duffers Reef
is and how boats (tourist) approaching the reef with loud speskers have caused serious
disturbance to the King Shags in that location.

[206] He is dso less than clear in his answers regarding the potentid impact of the proposed
fam on birdlife on Bird Idand. They rdaed to the possble increase in the gull population
but the issue is unresolved.

[207] The concerns for the Bird Idand habitat as a result of this proposd therefore differ
from, and are less complex than, those we have for the King Shag in terms of disturbance,
feeding, playing and breeding.

[208] We accept the basis for and the conclusons of Mr Sagar when he draws from his
experiences of other colonies. The issue is one of potential disturbance from the normal

operation of the musse fam.

[209] ‘We accept Mr Sagar’s hypothesis that of dl the species breeding on Bird Idand, the
white-fronted tern will be disturbed at the greatest distance and o0 it is on this species we

concentrated. We accept the evidence given in respect of disturbance distance and accept that .
250 metres from regular boat movement/noise should conditute an adequate buffer zone from

potentid  effects.

[210] We note the number of NZ white-fronted tern using the idand and aso that number in
relation to the total population - we aso note a consensus that the total population is in
decline.  Our view (reinforced by the DOC ranking system -~ third -priority species for
threatened species management — Category C) is that Bird Idand is of nationad importance as
a habitat for white-fronted tern but it will not be affected by the proposa.

[2 11] Dr James was questioned about the current flows carrying sediment from the marine
farm travelling towards the reef but he satisfied us that there was very little indication of
movement northeest to the. site itself®”.

[2 12) There was some generd comment about the effect of strong lights on the fluttering
shearwater but nothing conclusive.

[213] From the evidence of Mr N Hegley, acoudticd consultant, noise from marine fam
operations is unlikey to be an issue in the area.

7 James NOE 236.
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[2 14] We consder that there will be an actud effect on the birds of Bird Idand in terms of
possble boat disturbance from time to time, but in terms of other potential effects, we
condder from the evidence that these are unlikely.

. Visual Amenity Values

[2 15] Expert evidence on the issue of visud amenity values was given by Ms M C Buckland,
consultant to the agppelant in landscape architecture, landscape and visud assessment,
Dr Bartlett in an overview, and Mr Rackham.

[216] We dso took account of the generaist evidence of MsH Woodward for the Kayaking

Asxocigion, Mr S Browning and Mr Boulton, Eco-tourism Manager, dl for the Environment
Centre, and Mr Schuckard and Mr D Nugent, planning consultant, for the Friends.

[217] Evidence from Ms Buckland is largdy confined to the visud effects of the marine farm.

She describes the visua landscape and makes an assessment based on the two viewpoints
from which the fam would be seen = the sea, and the land. The witness makes an andyss

usng a matrix to atain a quditative measurement which could be then evauated to measure
the dgnificance of the effect”. The photographic evidence includes ‘two photomontages of
what the farm would look like, one before and one after the proposd was in place, made up

from photos taken during the' gte vist when markers were placed to show the parameters’.

[218] Both Ms Buckland and Mr Rackham describe the landscape context of the Marlborough
Sounds, within which the farm marine is proposed, as a landscape of drowned valeys formed
over millions of years. Both witnesses described the landscape as unique. Mr Rackham
identifies the coadlline as the best example of aria coedtline in New Zedand, with an incised
and intricately indented structure and numerous fragmented land. blocks surrounded by the
sea. He describes the' regiona landscape as a nationd icon, within which there is great loca

diversty.

[2 193 Of Forsyth Bay itsdf, the evidence identified the strong landforms which surround the
bay. These vary between 354 - 550 metres in height, up to Mt Kiwi, and Mt Stokes a
agoproximately 1203 metres in the south. There, is a wide variety of coastd features including
offshore idands and reefs. The area contains a few built structures -~ two dwellings close to
sea level on the western shore and several a Wakatahuri. As noted there is a wharf on the
western coadtlineg, and 41 mussdl farms and one sdmon farm exist around the bay’'s edge.

[220] In this sating, Ms Buckland sees the ste of the proposed marine farm in various
contexts. First of dl there is the visud caichment comprisng householders and the second is
the audience made up of recreationa, commercid and fishing people. There is dso the

seascape context of a wide open bay. She identifies the open water of the bay as one of the
factors which contribute to its landscape character. She observes that the surrounding

landscape is often mirrored in the bay'®. Bird Island is only seen as part of the
seascapellandscape backed by Forsyth Idand and Allen Strait in two of her evidentid

photographs’*.

% “Yssues addressed ate visual quality, aesthetic characteristics of the development, capacity of landscape to
absorb change (VAC), viewpoint analysis and the intrusion or contrast.

% “VPT { - Photomontage 1 and VPT 2 - Photomontage 2.

1% pyckland EIC 10.

1% photomontage 2 and Plate 11 Photograph 2.
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{221] In Ms Buckland's opinion, the visud catchment from the land, due to a lack of roading,
means tha the terredrid view is limited to those visting Forsyth Idand Lodge, the holiday
house in the bay or those vidting or working on the fam. A land based Photomontage
VPT 2, used in the assessment matrix, is taken from the southwest property, being the closest
residential view 1.3 kilometres from the proposed farm. = Ms Buckland’'s second
Photomontage VPT1 was positioned | .5 kilometres from the proposed site, where boats enter
the bay from Allen Strait. This was assessed as being the most representative navigationa
route cf dl through the bay based on the Taylor Baines survey.

[222] From her dte vist assessment and in evidence and cross-examination Ms Buckland
came to the following conclusons

. in the wider environmenta context and exising visud environment, Forsyth Bay
is a modified landscape;

. there is a didtinction to be made between shoreline features and the open, centra
parts of the bay;

’ the proposed farm will. only affect the water surface of the bay and the sense of
openness within the wider bay;

' the marine farm will be a new fegture in the bay;

. the proposed fam merdy extends the visud continuum of the other marine farms
in the entire bay in which dl parts are viewed together;

. there is ample room in-the mid-bay for the fam - it is a very large bay and large
expansss will remain open;

. the nearest buoy will be 500 metres from Bird Idand and this will ensure the
retention of open space around the idand;

. the farm will not have adverse visud effects on Sugar Loaf Island and Piripaua
Neck or the outstanding landscapes to the east;

. visud effects are sgnificant a 500 metres, beyond that decreasing through to the

low end of moderate up- to 1500 metres — when westher conditions permit

optimum  viewing;

at the 500 metre distance, the proposed farm will be a dgnificant visud intruson;

marine farms are quite difficult to see at distances greater than 1.5 kilometres;

the open centrd parts of the bay have low absorption capability;

the overdl anticipated audience visud exposure to the new farm would be very

low -~ the largest audience will be boaties and these people are likely to be

accusomed to marine farms;

’ views of the marine farm will frequently be lessened by distance; choppy. sees and
poor lighting conditions,

. the proposad will not detract from any public view or visa which contributes to
the aesthetic coherence of the areg;

. the amenity vaues of the surrounding area will be maintained;

. the adverse effects on landowners and houseowners would be no more than
minor;

. the proposed fam will not have a dgnificant visud effect when seen in the
context of the whole of the bay and for land based viewpoints, except if right in
the middle of the marine farm or within 500 metres of it.

[223 ] Mr Rackham agrees with Ms Buckland on a number of issues. He mekes the following
observations:

the seascape is a sgnificant part of the character of the bay;
* the land surrounding and enclosing the bay is strongly modified to the west and

outh;
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Bird Idand is a amdl but highly sgnificat idand in the centre of the bay - it is
highly ‘naturd;

the more centrd pat of Forsyth Bay centred on Bird Idand is dso highly naturd
and unencumbered by structures,

Forsyth Idand contains severd remnant ‘areas of bush and is notable for the
managed revegetation occurring under the present ownership;

the marine farm will be located in an area of open space visudly separate from the
exiding farms;

marine fams are vidble from sea level up to about 3 kilometres away in perfect
viewing conditions,

on the open water the public are free to travel virtually anywhere;

if tourist boats are 200 - 300 metres offshore, they’ would be within 200 odd
metres of the proposed farm = this would adversdly afect the qudity of a naturd
experience for some visitors  paticularly o if conditions are cdm and dear;

the proposed farm may have a moderae effect from vessds plying between
Katira Point and Allen Strait;

the fam will be a mgor festure for vessds which visit Wakatahuri and divert
aound Bird Idand and potentidly ggnificantly affect vigtor experience

adverse effects on the waters of the gpplication Ste and adjacent areas will be
gagnificant;

while shags are an icon; the diversty and vaue of other species should not be
underplayed;

marine farms. seen from the water are visible from several kilometres at
goproximately 1.5 kilometres redly quite easy to, and when it gets to within 500
metres they become a very dominant eement.

[224] Within the dtatutory context, the landscape witnesses evauated the visud effect of the
proposed farm taking into account the capacity of the sSte to absorb the operation, its scale
and location, and visud amenity, and provided the distance a which this was affected, as well

as the viewing audience.

. Visual Appreciation of Natural Character

[225] In Dr Batlett's evidence-in-chief, she dates ..

The large scale of the hill sides surrounding Forsyth Bay, the dramatic seascape,

_ functioning become the focus.

steep topography, the sense of presence of Cook Strait and its oceanic marine
influence dominate the existing natural character of Forsyth Bay. In this context,
and at this scale, the presence of the existing marine farms barely registers, in

either an ecological or visual sense.

At close range, the existing marine farms and the extension of the modifications
recreated by terrestrial farming on the land create an interaction between human
activity on land and in the marine environment. At close range, the large scale
features that dominate' the natural character of the bay recede in importance and

the immediate environmental modifications and their effect on ecological
102

fo
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[226] in an ord interpolation, she added the scale at which you view the farm is very
important basing her opinion on Ms Buckland's only two viewpoints which Ms Buckland
describes as her visua catchment

[227] We found Dr Bartleii’s evidence to be reveding. At the larger sea wide scae, the
exiging maine farms bady regiger visudly in this paticular environment. So even if the
inshore area is highly modified a cdose range, it does not necessarily ‘reed” as such from
Ms Buckland's distance assessment of the wider bay at 1.5 kilometres away. Mr Rackham
notes that when in the centrd bay you are bardly conscious of the marine fams aong the
coast'®. Mr Nugent, consultant planner to the Friends, aso acknowledges that on his site
vist even the mussel farms around the edge of the bay were in the /arge part invisible, having
mergedinto the background'®. Mr Nugent was on the water in the central parts of the bay

north and south of Bird Idand.

[228] This evidence is rdevant to the question of approprigteness or otherwise of the
development in its particular setting. For Mr Rackham does not share Ms Buckland's opinion
that the marine fam will take its place amongs dl the others His evidence is that it will be
located in an area of open seascape visudly separated from other farms. .He notes this .is
shown in Ms Buckland's simulation'®. And as will become dear from this and other

evidence, it is an opinion we share.

[229] As to visud eements, when asked whether she would agree that the surrounding hills
provide a frame for the seascape in that it is the most sgnificant visud dement in the naturd

landscape, Dr Bartlett replies.

| think that’ s quite difficult to answer because it depends very much on where you
are in the bay. Jfyou are out in the broader expanse of the Bay thereisa Jraming
effect, but closer to shore clearly, the landforms, must assume alcar()ger component
of a viewer ‘s perception, depending on which way they ‘refacing. 1

[230] From Dr Bartlett’s answer we took it thet the surrounding hills provide a ‘frame’ only-,.
for the seascape at the distance we are interested in - towards mid bay. The proposed marine
fam is not immediady adjacent to any landforms or the shore It is not tucked in. any
embayments. But it is 500 metres away from the south of Bird Idand depicted in Figure 2 of
Mr Tear's evidence. It is a least that distance to many inshore farms depending on direction.
Into that open space is proposed a very lage fam which will cause a ggnificant visud
interruption.

[23 1] The bay is in fact large enough to assess it visudly in component parts = in this case in
terms of the southwest quadrant. It may be separated out visudly from the highly modified
inshore areas. We did not take from Dr Bartlett's answers based on Ms Buckland's distance
measures that there is such a drong connection between inshoregloffshore visud physica

dements after dl.

[232] We agree with the council therefore, that Dr Bartlett took a much wider view of naturd
character vaues from a much larger distance rather than from mid bay. Basing her
landscape/natura  character/visud amenity assessment on Ms Buckland's evidence, she did
not make an assessment of the effect of up to 3000 floats for a fully developed farm at 500

1% Rackham EIC 24.
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metres, because nor did Ms Buckland. And there is no close assessment of the proposed farm
in the context of Bird Idand (a Scenic Reserve) which Mr Rackham congders of significance.

[233] We accept Mr Rackham's evidence that the proposed marine fam dte is visudly
separated from others.  In Photomontage VPT 2, from Ms Buckland's evidence, with the

proposed farm in place, it is portrayed as effectivey dretching from Bird Idand. across 1o

Sugarloaf. We consder this is a didtinctive and adverse change in the visud impact of naturd
character.

Absorption Effects

[234] Before embarking on her assessment Ms Buckland discussed the effects of the westher
and light and how this affects the physicd catchment exposed to the view. She describes the

visud effects of marine fams as by far the most transitory and ephemeral of the many
developments she had assessed'®”’. The witness makes sufficient reference to the changing

nature of the seascgpe and its absorption capacity to warrant examination of these factors in
the overdl assessment. It'is her evidence that light, weather conditions and backdrop could
influence the vishility of the fams a distances of up to 1.5 kilometres. But Ms Buckland
acknowledges that such conditions are changing dl the time. She hersdf had visted the ste
only once for 6 — 8 hours when it was a perfect day.

[235] Subject to what we' say about the ‘weather in Forsyth Bay the Taylor Baines survey
suggests good conditions are frequent and Ms Buckland dtates that currently the landscapes
are “often” mirrored ‘in the waters of the bay. We note good vishility of the maine fam is
necessary for the safe operation of the enterprise. We note the efforts made to keep the
marine farm wdl lit and the parameters dearly ddinested by orange floats'® two intermediate
one metre high buoys and the two metre high Cardlnd Marks on the comers of the Ste East
Cadind Beacon and Specid Mak Pillar Buoy'®. We therefore set aside the effects of
weether and light variables and turn to the dosorptlon cgpacity of the location.
ol

[236] Ms Buckland identifies that the indented ‘coastd landforms, the reefs and idands in
place, the dark coloured vegetation dong the edge and the modification to the land by means

of faming activities dl contribute to the ability of the bay to ‘absorb’ marine farm
development including the proposed Kuku Mara gSte. It is part of a visud continuum.

[237] But Ms Buckland dso makes the, distinction between these shoreline festures and the
open centrd parts of the bay in her evidence in chief. She consders the farm is to be located
well out from the coastal edge''®. Mr Rackham notes the digtinction. He too observes that in

the centrd bay the viewer is barely conscious of the mussd farms adong the coast dthough the
sdmon fam is more prominent’ ~". Mr Nugent, dso makes this observation with the cavest

that to the east the longlme forms within' the area banded to the north by Sugar Loaf are
somewhat visble

[238] In discussing Ms Buckland’s visud assessment technique, Mr Rackham states:

.. it uses a technique with a heavy reliance on visual absorption capability which
to my understanding is derived to identify characteristics that would allow

17 Buckland EIC 5.

7 1%.1hid NOE 184.
" 109 Téar EIC Figure 5 shows recommended buoyage and lighting.

10 Buckiand EIC 22.
1 Rackham EIC 24.
'2 Nugent EIC 4.




41

developmeni 10 fit into a particular type of landscape and the key considerations
were landform, land cover and modifications. The difficuity | have with that
being upplied to a mid bay site is that the wuier is essenrialiy a flat plane and
therefore has little or no visual absorption capcbiiiry. There's clearly no
vegetation cover aid therefore the only thing that one can differentiate absorption
capability on is whether it is screened from a particular viewpoint by land or is
backdropred by land. That is perfectly valid where the landforms are near the
marinefarm. It becomes less useful as the deveiopmenr is further and jfurther
from those landforms. '

[239] We took these witnesses viewpoints into account and on our journey south of Rird
Idand confirmed Messrs Rackham’'s and Nugent’s assessment that one is not so aware of the
onshore farms in visudly assessng the waters of the bay in the context of Bird Idand and the
gte. We accept that the exiding large scde landforms of Forsyth Bay have a shadowing
effect on the water and may in themsdves, due to ther scae and texture, moderate the visual
effect of the exising maine fams in their foreground. They ae therefore less intrusve than
expected from our experiences esewhere in the Sounds.

[240] The evidence is less convincing however in regard to these absorption factors
moderating the visud effect of a mid bay farm. Mr Rackham is of the opinion that because
the fam is in the open more centrd pat of the bay it will not bendfit from the shoreine
features described by. Ms Buckland. During cross examinaion Ms Buckland agrees that
background is a key factor in determining the visud impact of marine fams . . . you can see -
the shadow of the land affects the visibility significantly. ... 1t reduces the visibility. When you
goto ForsythBay ... the close proximity of the farms to the hills is a material factor in.

reducing their visual imipact from the sea. . . . Correct. Ms Buckland agrees that Photomontage
VPT 2 shows the backdrop to be less absorbative'*.

[241] We conclude that, in the mid bay, the visud. absorption capability of the proposed
location is lower than that of the current fams Stuated around the shoreline, and tha the
landscape factors will vary as the view point shifts, which is paticulally pertinent when the
viewing audience, as in this case, travels in boats and yachts.

Scale and location of the farm

[242] Ms Buckland agrees that the large size and western location of the proposed farm
introduced a new visud characterigtic change to marine faming in the bay. By pladng fams
in this particular environment, a new visud characterigic is brought into play”s. Such a
change, in Mr Rackham's view, warants the assessment of effects on naturad character,
outstanding naturd features and landscgpes and ‘amenity vaues a both a broad and loca
scae.

[243] Ms Buckland's photomontages of the proposed farm were well presented with locations
marked and times and dates recorded. But we are cautious as to the weight we give their
relevancy in the context of this case. The montages are taken from 1.3 and 1.5 kilometres

distance and Ms Buckland hersdf cautions the Court on the reliability of evidence relatiing to
marine farms viewed from a distance because it will depend on so many factors 16
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[244] Both witnesses discuss the visud nature of marine fams and were in agreement as to
the utilitarian and uniform nature of their gopearance. Ms Buckland agrees that if out in the
centrd pat of the bay, the fam is a dgnificant visud intruson and it has a utilitarian
appearance'’.  She expands on the visud form of the maine fam gaing that from some
viewpoints some maine farms can appear very complicated and visudly imposing depending
on the orientation of the lines, numbers and types of buoys, navigation markers and type of
background against which the farm is seen''®

[245] The cardind lights (2 - 3 metres high) were identified by Dr P Mitchel, Environmenta
Consultant to Kuku Mara, as having a cgpacity of 4 nauticd miles. Ms Buckland considers
the Iights would only be dightly more vishle than the 2 nauticd mile lights Mr Tear tdls us
the marine fam has been made very visible with the buoys and lighting because vishility is a
navigationa safety issue''?. Mr Rackhamn observes in cross-examination that a that capacity,
they would have to, be extremdy powerful and would have a Sgnificant night time effect on
esentidly the whole of Forsyth Bay'®. So there is a conflict of evidence in that regard. We
favour the evidence of Mr Tear who is experienced in such méiters. The lights will be very

visble

[246] The Court was made aware in Ms Buck&d's plan view, of the sze of the proposd and
its pogtioning within the bay. This detall was later expanded upon to show the marine fam
with the additiond visudly dgnificant zone of 500 metres and introduced a the Court's
request into evidence by Dr Mitchell (Exhibit 19), a copy of which is attached to this decision

marked Appendix “C”. But we aso note an area of visud influence would apply to the other
marine farms which lie around the edge’ of the bay and which agan were shown in plan view

by a number of the witnesses'?!

[247] Cdculatiions by Dr Gillespie showed that there were approximately 9 13 hectares in the
southern bay. The additiona visud impact zone therefore brings the southern sgnificantly
affected area to approximately 30% (29.97% of the whole, the figure accepted by

Ms Buckland) of the bay.

[248] The indudon of the shordine farms in visud perspectives from closer to the ste and
mid bay would essentidly broaden the visud impact to cover 100% in the southwest
quadrant. Mr Nugent is conscious of this and believes that in the southern part of Forsyth Bay
vigtors would gain a sense of being surrounded by marine faams as vessds would aways be
at best between 200 — 400 metres from a fam any one time. He bdieves the proposed farm
with its form, maerids, lights, and sarvicing vessdls would be a dgnificant human intruson

into this naturaness.

[249] The Court therefore finds that the proposed mid-bay farm crestes a significant or maor
adverse visud amenity effect when added to the established edge of marine farms as the 500
metre visud effect zones overlgp. The effect is to bring the area of sgnificant visud impact
across the seascape to reach the southern end of Bird Idand. This creates a large continuous
expanse of a seascape 1600 metres at its narrowest point, to 4000 metres (from Wakatahuri) at
the widest, where there is a dgnificant adverse visud effect.

[250] This is in accord with the council’s viewpoint which suggests that the effect of the farm
is to take the effect caused by the exiging farms away from the periphery and move it out into
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the, middle of the Bay in dose proximity to the Scenic Reserve of Bird Idand ~ a Sgnificant
adverse. effect.

' Amenity Values

[25 1] The expert witnesses outlined what they viewed as reievant to the visud. amenity and
what contributed to the aesthetic coherence and pleasantness of Forsyth Bay. We do not here
revisit the wider context, which we have carefully taken into account in reviewing
Ms Buckland's evidence, but bear it in mind when drawing our conclusons. We aso take
cognisance of those who visit the area for business purposes or recredtiondly. The Court is
well informed by witnesses, by ord and written evidence and by a dte vist as to the
ggnificant factors operating within the bay.

[252] Mr Rackham identifies the sgnificant amenity aitributes of the bay as follows

The natural and physical qualities and characteristics of Forsyth Bay that will
contribute to people ’s- appreciation of its pleasantness, aesthetic coherence and
.cultural and recreational attributes include, the. open windswept waters of the
central bay, the sense of wildness especially associated with cliffs, stacks and
idands, the wild lZife, the seascape views and the relative lack of obvious built
structures. *#

[253] Ms Buckland was of the opinion that this proposa will not detract from any public view
or vista which contributes to the aesthetic coherence of the area She acknowledges the open.

centrd waters and Bird Idand as contributing to the visud qudity of the bay but as noted
excludes the birdlife from her assessment.

[254] Mr Rackham was more focused. The placement of the farm on an otherwise pristine
water surfacé in the centre of the southern bay will, in his opinion, reduce the naturd
character around Bird Idand, and will be visudly cumuletive on the exiging fams The
adverse effects on the area of gpplication would be consderable. But in terms of the wider

bay, the effects would be no more than minor.

[255] We prefer Mr Rackham's assessment to that of Ms Buckland. This farm citicaly
interrupts the seascape in the southern quadrant by placing what is a large atificid dructure
across a landscape with an acknowledged high aesthetic coherence.  This, we find, is

established as afact by the parties in opposition to the proposal.

[256] Mr Wills, representing the Nelson Marlborough Yachting Association, tells us that
unspoilt views in the Pelorus area were becoming increasingly hard to find but were much
sought after by recredtional boaties. Forsyth Bay, he sad, is highly regarded as one of the
few unspoilt aress. He beieves the sze, colours, shape and central lo¢us of the proposed
dructure would meke it highly vidble

[257] Mr Browning for the Environment Centre consders.

A marine farm in the mid bay area would unfairly tilt the balance of activity in

Forsyth Bay to one of industry rather than natural experience. Bird Idand, its

craggy appearance, wildlife, open sea vistas out to Duffers Reef and through to
-~ Allen Srait and views across to Mt Kiwi and Mt Sokes would have its naturalness
'._-\"compromised with a marine farm of such scale andproximity.

12 1hid EIC 22.
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Phoiomontage 2 clearly indicates the intrusion this application wiil cause ro the
magnificent vista seen from the Garden Bay house glpeit that the superimposed
Sfloats will no doubt be at the iower end of the technical enhancement range. The
scale of industrialisation almost from Bird Idand acress t0 Sugarioaf is| believe
unacceptabie in an arec of such natural character, ¢J! the more when the water is
clear 0] man made features directly in front of the house all rhe way past
Sugarloaf, through Allen Strait, through to Alligator Head a distance of 12
kilometres. You can see why these people take their recreation there.

[258] Kuku Mara point out however that Plate 3 of Ms Buckland's evidence, common exhibit
KMP4, Exhibit D (southwest of Forsyth Bay looking east), and Photomontage VPT 2 itsdf,
dl demondrae that the view from the Garden Bay property dready has a number of marine
farms encroaching on it.” It is submitted that Mr Browning takes a very limited fidd of view
which does not represent the true visua experience of that viewing audience!?*,

[259] We carefully consdered Ms Buckland's Photomontage VPT2 which was the view from
the bach on land, in the southwest comer. This demongrates that buoys from the proposed
fam will be seen to extend across the middle of the view with other marine farms extending
out from the landscape to the left and right. This is verbdly confirmed by Ms Buckland in
that from the house in the southwest corner of Forsyth Bay the marine farm is always seen
with the other marine farmsin view. But mid bay faming will change the present seascepe
views from this site,'as marine buoys will be seen as a continuum at varying scales across the
sea. Views through to Allen Strait, a visud focd point, would be affected. This is described
as a “moderate effect” by Ms Buckland a the distance given. But she accepts in cross-
examination that in Photomontage VPT 2;the maine farm cuts right across the view through

to Allen Strait'®.

[260] What Photomontage VPT 2 does clearly demondtrate in a cumulative sense is that if the
Kuku Mara proposd proceeds there will be a visud clutter of marine farms across that part of
the bay which is unacceptable, whereas currently they are confined to the periphery of the
bay. This evidence is dso given by Mr Browning:

The applicant’s evidence as produced by LA4 Plate | | - Photograph 2 (appendix
5) shows Bird Island backed by Forsyth Island, with Allen Strait to theright.  This
photograph clearly illustrates the outstanding landscape and open space features
| associate with the area. Plate 9 (Appendlx 6) is a reminder of the intrusive
visual effect of man-made structuresin a natural setting. 26

[261] Plate 9 (appendix 6) of Ms Buckland's evidence (view taken of the inland east side of
Forsyth Bay) is a, close up of buoys in that location but they gppear not to intrude on the vista
*shown in Plate 11 Photograph 2 (gppendix 5). This shows Bird Idand as an ‘open space
landscape feature slhouetted in front of this noted outstanding landscape with one marine
fam only patidly intruding on the landscape/seascape from the left. To that extent, the
exiding fam does not creste more than a minor modification on what is a large vida
otherwise having high aesthetic coherence. Ms Buckland refers to the outstanding landscape
of Forsyth Idand as denoted in the PMSRMP. This provides a background to Bird Idand in

Photomontage VPT 2 121,
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[262] We concdlude thet adding a very large marine farm into that frame, to the right of Bird
Island, will adversely affect visual amenity values associated with that landscape.
Mr Rackharn considered that photographs can underplay the scale and sharpness of the
proposal because they are presented at a reduced scale for convenience purposes, whereas if
viewed on ste, the actud phenomena (of marine farm dructures) would be far larger and the

festures within it would appear larger aso. We accept that assessment, not only because it
came from a very experienced landscape witness, but it confirms the Court's experience of
maine farms generdly in the Sounds.

[263] It is Ms Buckland's evidence (Plate 3 View LV3), which we accept? depending on
where the current marine farms are viewed from, that at about 2 kilometres, they appear as an
area of shaded water. But being a very large farm towards midbay in an area of less
absorption cgpability, the Kuku Mara proposal will be located towards a central bay focus and

will not appear as an area of shaded water absorbed by the surrounding landscape.

[264] Counsd for Kuku Mara suggests that because Forsyth Bay has a number of marine
fams within it, this demondrates that the community is tolerant of onsite visud amenity
effects We had no -direct evidence of this. And. even if we did, we. consider thet the
intervening seascape/open space vaues of the southern quadrant, punctuated as it is by the
dgnificant and highly natura Bird Idand, are dl the more- urgent to protect in visud amenity

terms, because the inshore is modified.

Viewing Audience

[265] In Ms Buckland's opinion the visud effects of the proposed farm from landbased-
viewpoints would be acceptable and adverse effects on landowners and homeowners would

be no more than minor and Mr Rackham agreed.

T266] But the mgority of the vidtors to the area journey by water. Ms Buckland supplied &
Photomontage VPT 1 taken 1.5 kilometres from the most used traffic route plying between
Allen Strait and Kaitira Point. We agree with Mr Wills that the vantage point chosen by--
Ms Buckland did not incude vigas which would unfold if drcumnavigating Bird Idand
traveling from the east through Allen Strait clearing the Sugar Loaf rocks before turning into
Wakatahuri Bay or Firipaua Bay and which aso gpplies to exiting the bay.

[267] We see these views as important to evauate being dedtination features within the
vicinity of the proposed farm. Ms Buckland concedes that the visual effects. close u{) would
be sgnificant for any boatie who went through the Allen Strait route past Bird Idand 28, ghe
aso concedes that the Taylor Baines Survey indicates boats vist dl around Bird Idand and
the area between Sugar Loaf and the site'”. Ms Buckland further acknowledges that the first
part of Forsyth Bay the boaties see from those aress is in fact the southern part of Forsyth Bay
on entering from Allen Strait. She acknowledges the marine farm is right there,- 500 metres

away when fishing or sightseeing & Bird Island',

[268] Mr Rackham condders the proposed fam may well have a moderate effect (ie more
than a minor one) from vessds plying directly between Kaitira Point and Allen Strait but it

will have a more sgnificant effect from vessas that divert around the west sde of Bird Idand
or vist Wakatahuri. He considers for those that pass southwest of Bird Idand the proposed
fam is likdy to be a mgor fedure that has the potentid to dgnificantly affect ther
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experience. For many vigtors intent on a ‘natural’ experience this effect would be advcrse
He added that recreational boaties and particularly any boat vistors with high expectations of
a naturd setting to Bird Idand would be disappointed to find a large farm in the area’*!.

[269] Figure 3 of the Taylor Banes Survey shows fishing locations are fairly scattered in the
southern parts of the bay and are clustered around. Bird Idand. The island clearly provides an
amenity for a range of vigtors to the bay. It provides popular recregtiond fishing on its reef
dopes, it is a scenic reserve, and a nationaly import-ant bird breeding colony. Vidtors may be
loca or international tourists who may visit by boat, canoe or kayak.

[270] Ms Woodward, Presdent of the Association of Sea Kayakers, says kayaker visitors
wanted wilderness experiences and they often camped in the area including Forsyth Bay. She
dates that the kayakers generdly make a point. of pausng a Forsyth Bay because of its

specia character, both the sea vistas and landscape vistas and fishing is good there too'*2,

[271 1 A locd busness specialising in eco-tourism operaes in the area Its operator,
Mr Boulton, informed us tha eco-tourism is increesng and Forsyth Bay, with the bird
features of Duffers Reef and Bird Idand, are of particular interest. Mr Boulton consders the
naturd vaues currently enjoyed would be diminished by the proposed farm because it would
visudly detract from the area This would impact on current and growing eco-tourist
businesses which are of benefit to the didrict.

[272] Other relevant vidas were bought to our atention. Of note were those entering and
exiting the smdl resdentid and servicing centre of Wakatahuri. It offers, according to
Mr Wills for the Friends, shelter, safe anchorage and deep water. This bay has a higory of
setlement  particularly with regard to boat repair. The route from Kaitira Point to
Wakatahuri is identified as a popular boat route and one we dso took on our Ste visit. Boat
traffic entering and exiting Wakatahuri, from whatever direction, will see the fam a a much
closer range than that shown in Ms Buckland’'s Photomontage VPT1 .

[273] If entering from Kaitira Point, the traveller will pass close by, as confirmed by Mr Tear,
as the farm occupies a direct route and there will have to be a deviation closer to Bird Idand.
Boa traffic will dso'view the dte from Allen Strait gpproaching Sugar Loaf Idand and the
adjacent peninsula with the west as a backdrop. Ms Buckland notes that from this viewpoint
there ae no marine fams in view™. Mr Rackham considers the farm from this postion
however would be visble 700 metres away in reasonable conditions. But the distance
coupled with the presence of exiging fams dong the southeest coast and the modified
backdrop, suggest to him that the farm would not result in ggnificant adverse effects on this

area of outstanding landscape.

[274] Those in the location of the gte, currently have a dgnificant via  This vista is
captured by a photo supplied by Mr Rackham (Viewpoint | Bird Idand from gpplication area

showing a dramatic Slhouette againgt the sky). Mr Schuckard's Exhibit B Photograph 4(a) is
a dightly wider view. Forsyth Bay is seen as a wide expansve seascape broken only by Bird

Idand and in the distance Duffers Reef, framed by a landscape marked as outdanding in the
PMSRMP. The dramatic shimmering qudities of the sea and the idands slhouetted with a
sky backdrop in both photographs have a very obvious aesthetic coherence.
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[275] Bird Isand is stuated in the middle of many view shafts'**. Ms Buckland agrees that
birds in flight, diving around the idand are a dgnificant pat of the naturd landscgpe of that

iIdand. She acknowledges that landscapes are generdly assessed in thelr corniext O that a
meaningful interpretation of their vaue can be prescribed. She acknowledges that clearly
certan parts of the bay are of inferior vaue compared with others.  She condders that the
reefs and isands in the bay are important contributors to the sense of naturaness which
remains in the bay ™%,

[276] In the context of Bird Idand and the seascape surrounding it induding the marine farm

dte, we have concluded that visud amenity vaues, on Ms Buckland's own evidence, are not

inferior.

[277] It is submitted by Kuku Mara thet a no time could a viewer within 500 metres of Bird
Idand view both the farm and the idand given their spatid locations. Thus no viewers of
Bird Idand from within 500 metres of the idand can have their view affected by the fam.
From a digtance the farm will have a moderate or low moderate effect depending on eevation
and ‘disgance from the fam (devation induding the devation of the vessd), a canoe for
ingtance having-a lesser devation. and thus a lesser effect than a larger vessd. Thus any vida
of Bird Idand redidticaly will, on the- expert evidence, be affected to a lesser extent.

[278] Ms Buckland, as Kuku Mara’s visud amenity expert, did not give any evidence of the
spatia locations of Bird Idand viz aviz the proposed farm. In fact she dtates the 500 metres
zone area of high visud significance encompasses the very end of Bird Island'®’. Exhibit 19
atached as Appendix C indicates very clearly where the farm may impact on visud amenity.
Mr Rackham dates that the idand is not wide enough to obscure the application Ste when
viewed from the north™*®. Kuku Mara submits that there would be no part of the bay. but for
Allen Strait where marine farms could. not be viewed, and by implication the future proposd
will be visudly absorbed. But Ms Buckland's expert evidence on distance is that after 500.
metres, visud impact gradudly diminishes and in one of her photographs the 2 kilometre
distant farms appear as an area of shaded water (Plate 3 - View LV3 - from southwest of

Forsyth Bay looking east).

[279] We conclude that for people on boats vidting Bird Idand and those standing off on the
navigationd routes the farm will be a dgnificant presence. As Bird Idand is pat of the
seascape visa which makes up the naturad character of the bay and provides a foca point
across an open expanse, it is our concluson that what happens adjacent to the idand will

affect the overal seascape characterof that part of the bay.

' Numbers

[280] Ms Buckland's find evauation was thet the overdl anticipated audience exposure
would be very low and therefore any adverse effect was likely to be minor. Ms Buckland's
concluson is that the numbers were too low to have much effect. The largest audience will
be boaties and these people are likely to be accustomed to marine farms. Ms Buckland sad
numbers formed a component of the matrix used to evduate the dte.  She dates her

measurement was done “as of now ”.
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[281] It is ressondble tc suggest that vistor numbers will increese.  If this application is
granted, it will be for ten years, with an expectation that it will not be removed if the marine

environment is sugainably managed.

[282] The vdidity of numbes as a means of assessing visud amenity was bought into
question by the council. Ms Buckland was questioned as to how a quantitative assessment
measures a quditative effect.

[283] The largest audience will be those vidting by boat. Mr Banes evidence identifies that
90% of Sounds tourists are first time vidgtors. We must ask the question, what substantiates
the concluson tha these vigtors will be accustomed to marine fams ~ because they saw
them on the way through Pelorous Sound or caught glimpse views travelling from Cook Strait
through Allen Strait? And even if they are, currently in Forsyth Bay it is possble to circulate
through the open spaces of the inner bay without being intruded upon too specificaly by

maine farms.

[284] In our opinion, this is al the more reason to keep marine fams out of sengtive areas
where they will be intrusve. Mr Rackham aso questions the assartion that ‘boaties will be
accusomed to viewing marine farms as the sze and location of this paticular farm is quite
different from anything seen before in the Sounds. This is borne out in evidence from
Mr Wills He came with a clear view from the Yachting Association delegates that was

they would be offended by the visud impact of the totdity of the structure'

[285] It was apparent to us that while the Taylor Banes survey identified numbers, it is

limited in both time and in locdity. Those who visit Forsyth ‘Bay, apart from those servicing
marine farms, appear to do so for a wide range of reasons. Those before the Court attest to an

amenity use of the bay which places a high vaue on its present naturd qudities We relterate
that discounting visud amenity vaues because of ‘few vistor numbers is a narrow view'

Finding

[286] We find that the proposed marine farm on its ste will have an actud and potentid effect
on the visud amenity vaues of the southwest area of Forsyth Bay.

. A Social and Cultural Condition: Navigational Safety and Public Access

[287] Virtudly dl persons ariving and departing or trangting Forsyth Bay do so by boat.
Navigationd issue¢s are therefore of primary importance in this case, due to lack of road
access.

. Navigable  Clearances

[288] Mr B E Tear, ‘Owner, Manager and Tutor for Nelson Boating Education, who gave
evidence for Kuku Mara, consdered the navigable clearances between the proposed and
exiging fams and land formations were excdlent. This includes the regf running from the
southern extremity of Bird Idand which has a clearance of 400 metres from the pro 1po&d
farm, 690 metres to Sugar Loaf and 410 metres to the nearest marine farm to the south™

[289] There is no rebuttal of this evidence.

B2 Wwills EIC 21.
"% Browning v Mar/borough District Council Environment Court Decision W 20/97, page 11.
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[297] Mr Tear acknowledges reduced vishility is likely to be a problem with bad westher, but
he consders that if a boat is drifting out of control, crew would be able to make fast to the
farm sructure. Mr Tear further States that it is far preferable for a boat to strike a marine fat-m

than a naturd hazard such as Bird Island"®. Mr Tear argues further, that the presence of
lights on the fam may asSg mainas during times of poor vishility, smllarly, good radar
reflectors on each of the cardind buoys will assist vessels With radar equipment’*’.

[298] Mr M A Oxley, Shipping and Ports and Risk Analysis consultant to Kuku Mara, gives
gmilar evidence to Mr Tear, consdering any risk in Forsyth Bay from the proposed sSting of
the marine faam to be very smadl in poor ‘wegther. This assessment is, in part, based on the
few boating numbers over the Chrisgmas period 2001 - 2002 identified in a survey of boat
numbers in the bay undertaken by Taylor Baines'®®. Otherwise it is based on Mr Oxley’ s
experience of navigationd safety in the Kapara and Waitemata Harbours. He concludes from
his experience that the levels of risk of collison of vesss including the close quarters
situations estimated at 3% of the time are negligible'® situations, estimated at 3% of the time.

[299] Mr N Wills, a Technica Saling Indructor and Immediate Pest President of the Nelson/
Marlborough Yachting Assn and Immediate Past Vice Commodore of the Wakawa Boating
Club gives evidence for the Friends. Mr Wills consders that the wind srengths referred to by
Dr Lang may be underdated in Forsyth Bay. He argues this because the wind speed
messured at Stephen’s Idand had been reduced to estimate wind speeds a dStes in the outer
Marlborough Sounds, In his opinion, ‘any adjustments of wind data in the proposa which
reduces the Stephen’s Idand wind data, is likey to result in erroneous estimates of wind
grength within the Sounds a Stes surrounded by high hills - such as Forsyth Bay.

[300] From anecdota evidence, Mr Wills concludes, despite Dr Laing's estimates, that during
the equinox (ie spring/early summer), northwesterly gades predciminate, and persstent gaes
may blow for weeks on end. In fact, Dr Laing, in being questioned about the weather over the
Christmas period 2000 — 2001 when the Taylor Baines Survey was undertaken, consdered a
very high percentage (40%) of winds ranged above 25 knots é.lp to near gae force on the
Beaufort scale) and that this is not unusud in the outer Sounds’°. Dr Bartlett in her overview
of naturd character in the area notes in her evidence-in-chief that prevaling west to northwest
winds bring frequent gales to Forsyth Bay. She thus confirms Dr Laing's answer”:.

[301] There is rlevant evidence from Mr K Murray, co-author of the New Zealand Cruising
Guide (which covers the Marlborough Sounds), and who is past Chairman of the Welington
Yachting Federation and past Commodore of the Mana Cruisng Club who gave evidence for
the Friends. He indicates the proposed marine fam dte is shdtered from the northwest winds
and that in strong winds from the north to west, smal boats and yachts transt the area of the
marine farm dte to avoid the seas to the east. He consders too that the mgority of yachts
cgpable of cruisng speeds of less than 6 knots when under motor, seek areas which are more
shdltered from waves - areas which on Dr Lang's and Mr Tear’'s evidence would include the
aea of the marine fam dte. Mr Murray concludes from his knowledge of the area the

proposed farm will redtrict an important navigable waterway.

¢ 1bid EIC 10.
7 1bid EIC 9.
';\mwA Survey of Boating Activity in Forsyth Bay, Marlborough Sounds, Prepared by Taylor Baines Associates
- foi Kuku Mara Partnership May 200 1.
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151 Bartiett EIC 7.




49

. Weather Conditions

[290]1 There are two aspects to weather conditions in the bay. Firdly, their impact on the
marine fam in its proposed Ste and, secondly, their impaci on vessds traversing through or

close to the dte.

[291] Dr A Laing, an Oceanographic and Meteorologicad Scientist employed as a Regicnal
Manager of NIWA, Welington, gave evidence for Kuku Mara. He staes Bird Idand and the
reefs surrounding it shelter sections of the Ste to the north and northeast. From the ste, the
fetch is short and the western section of the farm is exposed to a very narrow window of open

sea extending less than 5° due north past Stephens Idand to the Taranaki Coast. This makes

the ste exposed to only very occasiond extremes from a fetch of nearly 100 kilometres. A

narrow fetch does not alow the full directiona range of energy generation.

[292] Wave growth is limited by fetch rather than duretion of a sorm.  Sgnificat  wave
height is expected to reach 0.5 metres most years, but is unlikely to exceed 0.7 metres from
winds from any direction. Dr Lang concludes the Ste has reasonable protection from the
west dthough there may be strong gudts as turbulence from the surrounding hills produce
strong bursts of wind in their lee!*?. These may be a wind hazard but would not be expected
to have an impact on wave extremes. There is thus no reason to expect that wind/wave
conditions will be more severe in Forsyth Bay than other pats of the Sounds where marine

fams currently exig.

[293] Dr Lang identifies wind direction in the bay from measurements teken a the
anemometer a Stephens Idand. Dr Laing dso took wind gauge data from the Brothers
Westher Station (near Cape Komaru - Outer Queen Charlotte Sound) -this data was used
soldy for purposes of comparison, not to establish wind conditions in Forsyth Bay. Mr Tear
concludes from those measurements that wave heights of the Sze indicated by Dr Lang ae.
not likey to present a safety hazard, even for smdl runabout craft. He concludes because
Forsyth Bay offers such good shelter from waves, even in the worst winds, the proposed farm

would not creste an additional hazard'®.

[294] Wind and wave are treated separately by Kuku Mara. Waves and wave height are
unlikely to be an issug given the lack of sgnificant feich. But the same cannot be said for

wind.

[295] We turn then to the effects of wind and bad westher on those traversing the bay.  With
respect to safety issues in bad weather, Dr Laing concludes that winds of greaster than 20
metres per second (40 knots) will occur in the bay on an average of only three times a year.

[296] Mr Tear notes from the New Zealand Cruising Guide'* that there are a number of
natural navigation hezards in Forsyth Bay = namdy unlit rocks and reefs = and that
consgderable care should be taken navigating the area a night. He dso notes that the Cruising
Guide indicates there are four registered moorings and four anchorages in Forsyth Bay but
nevertheless, because strong west to northwest winds curve around East Entry Point and blow
with some force down the main part of the bay, its exposed nature does not encourage the area
as a mgor recreational boating destination. It is, said Mr Tear, not a bay to choose to sal in

adverse conditions'®.

12'Y zing EIC 6.
3 Tear EIC 9.
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[302] We carefully note Mr Murray’s evidence and conclude from the witnesses generdly,
tha winds from both a northelly and northwesterly quarter may produce difficulties for
mariners in Forsyth Bay, and that in these conditions, more shetered navigable rouizs and
anchorages are sought.

' Navigational Routes/Sheltered Anchorages

{303] Under this heading, Mr Tear relies chiefly on the andyss caried out by Mr Oxley of
the navigation routes within Eorsyth Bay. This andyss is based in turn on a survey of
navigation routes in Forsyth Bay undertaken by Taylor Banes & Associates during
November ~ December 2000 and January 2001. Twenty seven out of fifty one days were
surveyed from the samon farm 1% kilometres from the proposed dSte.  The data was
extrapolated to edtimate the annual number of boats which use the bay timed to indicate how

levels of use vary between peak and non peak periods.

[304] Mr Tear concludes that the vast mgority of vessels do not pass near or through the ste
of the proposed marine farm. Out of about 4,200 boats a year, about 3,500 will stay well clear
of the proposed Ste, so that boating in the area of the proposed marine farm would be about .
748 per annum'2. Mr Oxley considers that 750 boats per year is an extremely low level of
boat activity. At present levels of maine fam activity, marine farm boats make up 150 of

these.

[305] Mr Tear identifies the mgor navigationa route in the bay is between Kaitira (East Entry
Point) and Allen Strait, passing to the north and east of Bird Idand. Other frequently used:
routes are from Kaitira to destinations in the northern part of the bay. Mr Tear consders that
the [only] likely impact- of the proposed farm on each of these digtinct routes is to cause boat.
operators to deviate around the farm. He supports the Taylor Baines concluson that most
recregtional boaties in Pelorus Sound bypass the area of the marine farm dte, as they venture
to and from areas which are more dtractive to boating, diving and fishing or they ae
trangting between dedtinations.

[306] Mr Tear in his evidence-in-chief, aso mentions that Forsyth Bay is not one to shelter in
because of its exposed nature and lack of anchorages. But Mr Wills, in contrast to Mr Tear,
identifies the importance of Forsyth Bay as an area in which ships may seek shdter. He
argues tha the reasons why, 100 years ago, this bay was identified as ided for setting up a
base a Wakatahuri which would offer shelter, safe anchorage, deep water, and ided
conditions for a whaf and boat building facilities, are as relevant today as they were then.

[307] Mr Wills notes the importance of the route through Allen Strait for vessels trangting

from Nelson to the Queen Charlotte Sounds, from Mana to the Pelorus Sounds, or vessds
traveling from Picton, Wakawa, Wedlington or Lyttelton to Nelson or Tasman Bay (as a

sofety option avoiding the trescherous tida rips off the entrance to Pelorous: Sound). The

witness gives examples of when the proposed marine farm will make yachting in the area
difficult, or dangerous, or both. In paticular, he identifies vesses traveling from East Entry

Point to Wakatahuri, at night, ether as a dedination to or shelter before travelling through
Allen Strait.

[308] And in respect of access to the Wakatahuri anchorage, Mr Wills sad this

. : T sailing vessel tacking into a southerly gale at night from the northern entrance
towards shelter at the head of Forsyth Bay would have difficuity in negotiating

132 Tear NOE 37.
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Bird Island. the Sugurioaf and the proposed marine farm in order to reach safety
at the southern head of the bay.

The preferred option, particularly at night, i under sail when heading to the
southern end of Forsyrh Bay from the northerw entrance, would be to stand off
Bird Jsland and pass it to rhe vessel’s port side which then opens up the
anchorage at the head of the bay. This route avoids having to tack through and
negotiate the narrow space adjacent ro the Sugaricaf Rocks and Bird Isiand.

This preferred option would be much more difficult if the proposed marine
structure was built on the indicated site.'>

[309] Mr Wills gave evidence that prudent recreational boaties find Wakatahuri to be a sought
after anchorage in Forsyth Bay and that it offers a high degree of protection from bad
weather'™. It is dso Mr Wills evidence that the most popular anchorage is a the head of
Forsyth Bay at Wakatahuri where there is a jetty, boatshed and workshop. He states the most
suitable anchorages in the area very quickly become occupied as vessds collectively seek
shdter. It is essentid therefore to ensure the avallability of sufficent safe dternatives for

vesHdls in need.

[3 10] Mr Wills dso disagrees with Mr Tear on his interpretation of, and the conclusons
drawn from, The New Zealand Cruising Guide in respect of Forsyth Bay and in particular on
the subject of useful anchorages. Mr Wills suggests that Mr Tear's evidence about waves of
05 metres not being a sadfety hazard for even a smdl runabout; reflecting Dr Lang's
evidence, gppears incongruous in the lignt Mr Tea’s own evidence. If it is conddered
Forsyth Bay is not hazardous for even a small runabout on the remaining 360 odd days per
year, it might be assumed tha this would qudify Forsyth Bay as an eminently usable and safe
boating area and anchorage. This, as Mr Wills dates, is precisely what the Cruising Guide

indicates.

[3 1 1] In his rebuttd evidence, Mr Tear considered that Mr Wills examples of vessds tacking

into a southerly gde a night were somewhat hypothetica, because a salor in such conditions
would not be inclined to do so in such weether. Also sailors would seik refuge where there

are other easier ‘options than Forsyth Bay such as Te Puru (Camp Bay) Waihinau Bay (only 4
nauticd miles away) and Waterfall, Homestead and Ketiu Bays where there are a number of
club moorings. He notes Mr Wills dso forgot to identify Wawick Bay as a favourable
anchorage which is dso mentioned in the Cruising Guide. Mr Tear identifies that this
anchorage is closer to the man navigation route between Allen Strat and Katira Point. He:
notes that in the event of southerly gdes, salors have the option to sdect one of these

recognised anchorages where no tacking is required, but rather a ‘point of sal’ that is
favourable en route.

[3 12] Mr Wills does not agree with the risk assessment analysis and conclusions of Mr Oxley.
He bdieves that the presence of the fam will increase the risk of collison where the
circumstances cause vessds to merge ther routes to circumnavigate an obdacle such as the
proposed marine farm. He considers the proposed marine farm Ste would compromise the
sdfe use of a naturd ad to the mariner - ie, a sheltered passage, with anchorages en route, to
the safety of a purpose-built boat club mooring a Alligator Heed.

1
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[3 13] Meanwhile, the area of the proposed marine farm is not seen as a suitable anchorage on
its lee side by Mr Murray, who considered that as the seabed at the site would be obstructed
with moorings, he would be reuctant to anchor near the marine fam. In any event, the best
depth for anchorage is 10 ~ 15 metres whilgt the area of the proposed farm is 40 metres and
therefore cruisng boas would find it untenable

[3 14] Mr King, the marine farmer with an interest in a marine farm in Forsyth Bay, carries out
goat management work there for himsdf and for other marine famers, and gave evidence for
the Friends. He edtimates that over the last four years he has vidted the bay on an average of
once or twice a week, for both marine farming and recreational reasons. His observations are
that Forsyth Bay is used extensvely by people with boats, and that yachts, launches and
smdler powerboats use the bay for mooring. He dates:

| am concerned at the impact that such a large marine farm will have on
navigation . . . Forsyth Bay is effectively an enclosed maritime area. People travel
JSrom all points of the bay to all other points meaning that travel is on a 360"

basis. Although many vessels use the bay after or before using Allen Strait it is
also true that many vessels crisscross the bay for various reasons and this
includes using the Kuku Mara site. The proposed site in fact lies across an
established seafarers passage between Wynens Rock and Wakatahuri.  Wynens
Rock is a well-known navigation mark that is recorded on the charts.

... I believe that the applicants have attempted to minimise the navigation risk of a
large mid bay farm. Whatever else is said there is no doubt that it will be a
substantial obstruction which significantly reduces the navigation options that
exist at the present time. ¥

[3 15] Mr King was asked by the Court to point out the location of Wynens Rock and the
navigational route to Wekatahuri he was referring to in his evidence. He did so dating as
follows

... Wynens Rock is this corner or entrance coming from Pelorus, and Wakatahuri
is here. Thereisawharfand 3 or 4 houses, and that is the shortest route to come
through there. It'sastraight line and it's the normal route for boats heading into
this corner of the bay from Pelorus. '3

[3 16] Ms K Mead, a resdent at Wakatahuri, was scheduled to give evidence &t the hearing,
but was unable to due to ill hedth. Her brief of evidence aso referred to boats accessing
Wakatahuri:

Navigational wise, it is absolutely imperative that this route remains unimpaired.

Whilst being a competent sailor requires navigational skills capable of
negotiating narrow waterways, an additional manmade structure compromising
sea-roomin a high use area such as this is unacceptable.

[3 17] Ms Mead dso taked about the need to maintain all-westher access a any time of the
day or night, and referred to the lack of road access to the area.

-[318] We have teken into account the fact, as counsdl for Kuku Mara urged, tha Ms Mead

3

\"ngigmpt available for cross examination, and 0 give this satement little weight accordingly.
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It is interesting to note, however, that the statements support Mr King's evidence, and that
there is no doubt that the farm will introduce an inconvenience which reduces the navigation

options that exist a the present time.

[3 19] Recently the Maitime Safety Authority (MSA) revised its guiddines on applications
for coastd permits rdding to marine faming (Exhibit A). This is the firg time the MSA has
provided guidance for the establishment of enclosed waters marine farms (such as the Forsyth
Bay gte). Clause 319 of the guiddines identify Aorine farms shall not be located on
recognised navigational routes.

[320] In his evidence-in-chief, Captan A Wijngaarden, Harbour Master for the council,
consders the marine farm would provide) a substantia inconvenience to those people boating
to Wakatahuri. In cross-examination he was asked whether just before he produced Exhibit
A, that he had mentioned the appellant’s proposed farm in Forsyth Bay complied with the
guiddines. He answers. By and large that is correct yes'’.

[321] But if it is a recognised route and it is, the answer (and the proposd) is inconsstent with
the guiddine

' Night time navigation

[322] Captain Wijngaarden finds the proposd for lighting and marking acceptable in general
terms, dthough he sounds a note of caution in that this marine fam will not be viewed in
iolation a night:

Even the most experienced hoatie, sailing in areas where there are large numbers
of marine farms, is aware that the lights on the various marine farms can in many
instances cause confusion. From many angles the lights on this particular gfarm
will be viewed with a background of other lights round the edge ‘of the Bay. °

[323] Captain Wijngaarden is aso opposed to the two lights marking an accessway/fairway
through the middle of the longlines. He consders they will operate to atract boats dong the
accessway in dark conditions, and he believes this would be foolhardy. In his opinion, the
postioning of two navigaiond lights (in addition to the cadind mak lights) a eoqua
intervals adong the northeastern and southwestern side of the farm, will adequatdy mark the
farm. Captain Wijngaarden concludes nevertheless, that in redity a consequence of putting a
marine fam out in the middle of the Bay is that essentidly that bay a night will become a
“no-go area ” for the prudent boatie.

[324] Mr Oxley for Kuku Mara was questioned as to whether he too agreed that one of the
effects of the congregation of marine fam lights & night is to create a “no go area” for
prudent salors in the area of the marine farm. He answered:

... yes I’d agree that the inshore farms in the perimeters of bays that at night the
lights can be confusing and anyone navigating would exercise extreme caution.

The Harbour Master goes further, doesn ’t he, and says you 'd probably try not to
go thereat all if you can avoidit ... | don't recall his exact evidence but | would

agree with riiat sentiment, yes. >
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» 157 .Wjjnéﬁarden NOE 398.

*** Ibid EIC para 7.
¥ Oxley NOE 59.




55

[325] Mr Wilis, for his part, an experienced sailor in the Forsyth Bay waters, consders the
location of the mid bay site lights a night, would not only create a potentid hazard a any
paticular dte, but would disetablish the navigationad certainty which other marine farm
lights have provided around the perimeter of bays, and which has been built up with the
boating fraternity because of their fixed location over the years!®.

[326] Mr Tear explans he had not marked the internd farway because it would cause
confuson with more lights. He said in particular in response to a question from the Court:

The reason for this [not marking the intema fairway in his recommendation] is to
avoid any confusion with lighting is one of the main reasons why. ¢!

[327] Mr Tear believes it is better to have fewer, but greater qudity lights around the
parameters of the fam. It will be better lit than a traditiond marine farm and will stand out

gpart from those around the shore. Mr Tear agrees that a navigator loses depth of vison at
night and perceptions of distances do change. Nevertheless, he is clear that his proposed
lighting system is on the safe side because the lights appear cdoser than they redly are!?. It is
his evidence that with the diode as opposed to lume lights, the light does not scatter and

perception is clearer. And Captain Wijngaarden, despite his concerns about the proposed
night time lighting, accepts that the lighting provisons for the proposed farms complies with
internationd  tandards for navigationd ads.

Evaluation

[328] We find the statement that most of the recregationd boaties bypass the Ste somewhat
contradictory as we read from the Taylor Baines Survey itsdf that local recregtion such as
sling, windsurfing and canoeing is generdly focussed very much on Wakatahuri Bay itsHlf,
while diving, fishing and scaloping trips by locas venture further afiedd — across the southern
end of Forsyth Bay'®.

[329] We note from Mr Oxley’s diagrammetic representation of the Taylor Baines Survey that
the dte of the proposed farm is dissected by severd lesser used navigation routes. Mr King
notes that the proposed farm lies across an established seafarers passage between Wynens
Rock and Wakatahuri. The evidence of Messs Wills, Murray and King, dso leads us to the
concluson that the route west of Bird Idand from East Entry Point to Wakatahuri is in fact a
recognised navigationd route by those familiar with the bay, dthough one not heavily used.
As a reault the proposed farm is inconggtent with the revised MSA guiddine. It is a potentid

inconvenience.

[330] Otherwise, we accept that the most heavily trafficked route, from Kaitira to Allen Strait,
identified in the Taylor Baines survey will not be affected by the proposd.

[33 1] Mr Tear’'s evidence that boats do not shelter in Forsyth Bay is inconsstent with the
facts. It is clear from the evidence of Captan R A King, who is a qudified marine pilot and
who gave evidence for Kuku Mara, that Allen Strait is not a shortcut between Pelorus Sounds
and degtinations to the eadt. It is a preferred route for smaler vessals because of the shelter
afforded, compared with the aternative, a passage north of Forsyth Island'®*., Kuku Mara’s
own witness thus confirmed the evidence of other witnesses from the Friends, as wel as the

1% wills EIC para 37, NOE 463.
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witnesses for the Environment Centre who dso identified the importance of Forsyth Bay as a
place to shelter.

[332] Mr Wills stated that there are very few, moorings or anchorages within 10 miles of
Forsyth Bay that offer the same degree of protection as Wakatahuri. Mr Tear challenges this
in his rebuttai evidence, with other examples of the other anchorages and moorings. Hut he
did not confirm that those offered the same degree of protection as Wakatahuri in bad
westher, which is what Mr Wills discusses. And we aso note that Mr Wills qudifies his
datement by dtating the most suitable anchorages quickly become occupied as vessels seek
shdlter. His concern appears to be that there is a necessity to ensure the availability of
sufficient safe aternatives for vessdls in need.

[333] In respect of navigating through ‘the proposed marine farm, Mr- King considers tha
while this is possble in adverse conditions with the exising inshore farms, that Stuation will
not be the case with an open water farm. He considers that whatever ese is said, there is no

doubt that it will be an obgruction which ggnificantly reduces the navigationa options which
exig a the present time,

[334] Whether 951 or thousands of yachts or craft, pass through the area, the issues remain the
same. The evidence indicates tha Forsyth Bay is an eminently usable and safe boating trangt
area and anchorage, if prone to strong winds from time to time. Whils we acknowledge that
for reasons of remoteness there may be fewer numbers affected, we agree with the council
thet this in itsdf does not judtify diminution. of -unimpeded access.

[335] We note the evidence of Mr Wills suggesting the number of private recregtiona craft is
growing'%. Whilst larger [cruisg] ships may not anchor south of Bird Idand, the proposed
Ste poses an inconvenience for high performance ked and’ cruisng yachts. We acknowledge
there will be a potentid inconvenience which wjill reduce navigationa options.

[336] Captain Wijngaarden urges caution in the use of results from the Taylor Baines Survey
to edimate annual boating movements. ‘He' dtates that the weather during the survey period
(Christmas/New Year 2000/2001) was most unsuitable for boating and would have prevented
many smdl boats from safey getting to Forsyth Bay. He did not dispute the basic premise
that Forsyth Bay is “lightly-trafficked” compared to other areas of the Sounds, but considers
the Taylor Baines numeric caculation can be conddered nothing more than a guide.

[337] We had the same resarvations adbout the Taylor Baines Survey of navigationd routes
and numbers of vessls, as did others. There were a number of omissons, such as that the
survey largely ran for 9 hours of the day and there was evidence of vessdas traversng the bay
later than that. The observers were dso carrying out sdmon farm duties as their firgt priority.
And there was ds0 evidence from Mr Wills that yacht club cruisng activities were modtly in
the months February — March - outside the survey timeframe .

[338] Mr Banes himsdf acknowledges the difficulties in coming to an assessment of boat
numbers -~ given the absence of wsternaticdl,ﬁyf collected data From this we extrgpolate that
traffic patterns are equally difficult to assess'®’.

[339] The survey is, however, an atempt to provide some quantitative data on the differences
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The councij had been approached to see if it wouid undertake a regiond recregtiona survey
with so many mid bay marine farms being gpplied for. The council did not take up the offer,
so Kuku Mara (to its credit) undertook its own (more limitedj assessment. And what occurred
a the hearing was that witnesses for the councii, the Friends and the Environment Centre used
the survey as a bads for ther own evauation, thus providing it with a status which is difficult

to ignore.

[340] But the method undertaken in the survey leads to difficulties in making both numerical

and goatid analyses. Mr Banes describes in his methodology that observations were made
from a number of locations but it gppears under cross-examindion that the dtings were done
only from the sdmon farm. This encourages us to treat boat patterns here with caution.
Wekatahuri is an area where Mr Baines and other witnesses record a number of boating and
recregtional activities making it one of the high use aess (in tems of Forsyth Bay).
However, very little sign of activity in the southern quadrant is shown on the boat observation
charts, and we note that no mail boat was observed on Friday 6 January 2001 and that on the

busest poat day of the survey (1 January 2001) not one boat was recorded approaching or
leaving Wakatahuri.

[341] With respect to the impact weather may have had on boat survey figures and levels of
rik, Dr Lang dates that winds from the northerly quarter occur something like 68% = 70%
of the time in the bay during the survey based on readings from Brothers Idand, which is
where the readings were taken a the time of the survey. Mr Baines agrees that the summer in
guestion did have a high number of northerlies, and northwesterlies 71% of the time, with

winds stronger than 2 1 knots 4 1% of the time. It is Mr Wills evidence that the Waikawa Bay
Boating Club and Roya Port Nicholson Yacht Clubs do not hold races when 35 knots are

forecast because such conditions are consdered dangerous. All of these matters may well
explan Captain Wijngaarden's datement that boating numbers were low a times of the
Banes survey. He himsdf was boating in the outer Sounds over the Chrigmas’ New Year

period which he described as terrible for boating. There were, it appears, periods of very
strong winds and unpleasant weather day after day.

[342] But in re-examination, Mr Banes stated he had looked specificaly a wind conditions
in the period Chrisgmas - 7 January 2001. He accepts that some of the time conditions were
not pleasant, and he notes that on some of the days no boat movements at al were observed,

and on others there were numerous ones. He acknowledges there were three days when the
observer recorders showed a Beaufort Scde of 5 and 6 (indicating wind speeds of 29 - 49

kph); and on twenty four out of the twenty seven days conditions were no stronger than level

4 on the Beaufort Scde. But there were a preponderance of days when the Beaufort Scde
readings were levels 1, 2 and 3 (1 - 28 kph) s0 he is confident that levels of boat activity
typical of fair weather had been reveded by the survey'®.

[343] There is thus a clear conflict of evidence between that of Captain Wijngaarden and
Mr Banes on which we are not prepared to make a finding. For in addition Mr Banes
proffered the following anecdotd evidence:

A long-time local resident suggested to me that Wakatahuri is usually busy over
the Christmas holiday period when there can be as many as one hundred people
from the baches and [2-]5 boats visiting. When | visited Wakutahuri in
) November 1999, this person estimated that at the height of summer, up to about
™ fifty boats may pass through Allen Srait and Forsyth Bay in a day, while the
mqorings in Wakatahuri are popular with yachts and charter boats. The

18 A Survey of Boating Activity in Forsyth Bay, Marlborough Sounds, Appendix 1 page 17.
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anecdotal estimate of up zo fifty boats transiting the Buy in any single dov appears
marginally high, but it is clearly of the correct order ofmagnitude. He said thai it
IS nor ynusuai 1o see larger cruising yachts and foreign yachts at anchor. There
are also several club moorings just on the western side of dilen Strair, and on the
east side in Annie Bay. 4 regular visitor to Wakatahuri told me that the Cruising

Guide lists it as an anchorage.

[344] Mr Baines goes on to say tha he believes there is nothing in the survey that contradicts

the picture he had previoudy formed from anecdotd evidence'®®. While it was dear many
yachts normdly gather a Wakatahuri, over the Chrismas period and a other times, there
was, however, no evidence to show that this was s0 a the time of the Baines Survey or what

route they took to get there.

[345] Meanwhile we had no issue as to navigationd safety during the day. Despite Mr Wills
concerns about the safety issues en route to Wakatahuri, we conddered there was enough
mmoeg%rability aound the marine fam based on the spatid evidence of Messs Tear and
Oxley ",

[346] Further, the rdaively low number of vessds accessng tha anchorage makes it most
unlikdy there would be a callison involving two craft. And dthough somewha tentaive in
his response, Captain Wijngaarden confirms the proposa complies with the MSA Guiddines
for enclosed waters marine farms — namdy it does not unduly impede navigation within the
bay and the marine farm will have dearly defined navigable aress around it":. Thus in spite
of our earlier finding in respect of MSA guidelines clause 3.1.9 - we find the proposa to be
consgent with these two guiddines.

[347] Mr Tear would have concerns for sructures mid bay himsdf, if he thought that farms
would not be appropriately marked, and information regarding the farm was not disseminated
to the generd public. The fam will be adequatdy maked and information disseminated.
Even 0, Mr Tear consgders vessds [both] with power and without power should avoid marine
farms'”?.  This contradicts a Statement Mr Tear dsewhere made where he sad that any

deviation around the proposed dte will be minima and there is the option of passng through
the farway on the Ste or even between the lines He reterates this suggestion when
discussng the stuaion if the McLab applications adjacent to Kuku Mara are approved.

[348] In respect -of night time navigation, we conclude that navigating inshore farms in the
perimeters of the bays at night is a practice to be avoided. Mr Oxley did not appear in his
evidence to be discussng the lighting effects of the proposed farm in conjunction with other
fams. The concluson of Captain Wijngaarden was that if the proposds go ahead, Forsyth
Bay will become a “no go” area & night.

[349] The expert witnesses thus differ in their conclusons as to the safety of navigating at
night in Forsyth Bay should the proposal proceed.

[350] Our view is that there is ether the potential for confusion at night or there is not. We do
not see the relevance of the number of boas usng the routes. If Mr Oxley believes that at

night the inshore lights can be confusing and Mr Tear agrees that a navigator loses depth of
vision at night andperceptions of distance do change, we are inclined towards the conclusion
of Captan Wijngaarden, paticulaly where the disance between the exisging fams and the

“... "% Baines RE 3, NOE 280,

' Oxley NOE 56 = 58, 62.
1”1 MSA Guidelines: clauses 3.1.1 and 3.1.4.

2 Tear NOE 30,
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proposed Ste is relatively short. Mr Wills, who is a Technical Saling Instructor, considers
that a light is a light and it does not meatter if the magnritude changes or not. ]t will still iead
some persons on the water to conclude that the iight may be from a shore based source’ .

[351] We therefore conclude that the lighting proposed for the farm will meke the farm
clearly visble but there is a potentia for confuson at night.

[352] We considered Mr Wills concerns that because the farm is out in the middle of the

available waterway, it removes the option of having twice the navigable space on one or other

dde of the fam and a the same time the difficulty associated with the exposed Sdes of the
marine farm a’ least doubles. The two “ends ” of the gppelant's proposed farm become
“sdes ” which open out into navigable water. The effect of this configuration in Forsyth Bay
could possbly inhibit vessels in this pat of the bay by the creation of four additionad “lee
shores’ (depending upon wind direction) of 650 metres each. We note most of the expert
navigation witnesses suggest this is not a difficulty. We find that a worst, the farm could

prove an inconvenience in times of high wind.

[353] Ceptan Wijngaarden said this

| accept that it is possible to go around the marine farm on both sides and to

avoid the marine farm altogether by taking a passage to the east side of Bird
Idand. In its decision, the Council found that the position of the farm constituted
an inconvenience (and in my view a reasonably substantial inconvenience to those
people boating to Wakatahuri) but the position of the marine farm was not a
hazard because of the availability of other routes. | accept that as a reasonable

view, I

[354] Froni Mr Tear's evidence, we cdculae that the navigable clerances between the
exiding farms and Sugar Loaf west to east of the bay (south of Bird Idand) is approximately
2400 metres and from the exising farms to the reef immediately south of Bird Idand, a the
narrowest point in the bay south of Bird Idand is approximately 1500 metres. We note the
distance quoted represents the Situation as it is now, without the proposed farm in place.

[355] If the proposed farm proceeds, these ‘distances will be reduced to 810 metres from the
proposed farm to' the western-most existing farm and a 690 metres from the east of the
proposed farm to Sugar Loaf. From the south of the existing farm to the closest existing farm
south, would be 410 metres. The distance between the north of the proposed farm and the
reef south of Bird Idand would be 400 metres.

[356] Mr Oxley was asked whether boat users will now be obliged to travel closer to Bird
Idand than would be the case otherwise as a result of the proposed farm being implemented.

He replied in the negative because if Mr Tears Figure 1 is looked &, it can be seen that with
or without the proposed farm any boats that want to pass on the west and south side of Bird
Idand going to Wakatahuri would pass the same distance away from Bird Island'™.

[357] It is suggested to us that the presence’ of a 42.25 hectare marine farm on the proposed

ste will not condran mariners to any greater degree than they dready are as they navigae
Allen Strait ~ in other words west of Bird Idand and west and southwest of the proposed farm

' Wills'NOE 463,
17 Wijngaarden EIC, para 5 third bullet point.
% Oxley NOE 63,
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or south of Bird Idand and north of the proposed farm mariners will not (in terms of metres)
be condrained any more than they are when navigeating Allen Strait.

[358] While this may be true in absolute terms, there are other consderations:

. irrespective of which route is chosen between East Entry Point and Wakatahuri
mariners will be condrained more with the proposed farm than without;
the length of the various lee shores, on dther route, is considerably longer than

that experienced when navigating Allen Strait;
we have no evidence comparing the effects of adverse wesather conditions on

mariners between the East Entry Point/Wakatahuri route and the Allen Strait
passage.

[359] Therefore this comparison on ease of navigation between the two routes does not
necessarily assg.

[360] We concluded as follows:

. the Taylor Baines Survey is a snapshot in time and is to be used with caution;
Forsyth Bay suffers from strong gdes from time to time because of the geography
of the surrounding hills but ‘these do not generate high ‘waves because of the
limited fetch in the bay;
the marine farm lies across a number of recognised navigational routes -
including Kaitira to Wakatahuri (west of Bird Idand) which is not heavily used:
S0 that except in respect of MSA guiddinesclause 3.1.9, we find the proposd to
be consgent with the guiddines,
in most cases the fam will be an inconvenience rather than an obstruction
because of the dternative routes surrounding the farm avallable for navigation;
the risk of collisons arigng from the gting of the marine farm is very low, due to
the rdaively low traffic volumes in the bay;
the highest concentration of recreationd boats appear to fish close to Bird Idand;
lights from the proposed farm in conjunction with lights from exiging fams could
exacerbate the potentid for confuson for mariners a night and could render the
bay southwest of Bird Idand a no go area a night depending on the experience of
the navigators.

Finding
[36 1 ] The proposd will potentidly affect navigation in Forsyth Bay.
. Cumulative Effects

[362] The issue of cumulative and precedent effects was raised by counsd for the parties
opposed to the development, and the observations on the two issues given by the Court of
Apped in Dye v Auckland Regional Council and Arrigato Investments Limited v Auckland
Regional Council was applied'’®. In these cases it was agued tha granting a resource
consent would create a precedent effect which would result in adverse cumulative effects on

the environment from smilar subdivison proposds that would likey ensue.

1% 12002] | NZLR 337, [2001] NZRMA 513; [2002] 1 NZLR 323, [2001] NZRMA 481
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[363] A cumulaive effect is concerned with things which will occur rather than with those
which may occur, that being the connotation of a potentid effect™.

[364] The Court of Apped in Dye v Auckland Regional Council'"® held the terms ‘potential’

and ‘precedent’ effects do not fal within the definition of cumiulative eifect. The term
‘precedent effect’ cannot fal within s. 104( 1)(a) matters because that provison focuses on the

effects of an activity as it impacts on the environment. The Court held tha the effect that
dlowing the attivity might have on the fate of subsequent gpplications should be addressed
under either s. 104(1)(d) or s. 104( 1)(i).

[365] We therefore ded with any precedent effect under s.104(1)().
[366] Mr Kyle expresses the issue of cumulative effects as follows:

Such effects would generally arise from the ongoing incremental development of
similar marine farms to the extent that effects on values such as natural character,

ecological values and benthos, sustainability of existing farms and overall
amenity values would steadily become more and more significant. The key
question becomes one of determining when such development ultimately cross the
threshold of concern. !

Evaluation
[367] In terms of cumulative effects the Court of Apped has held:

The concept of cumulative effects arising over time is one of a gradual build up of
consequences. The concept of combination with other effects is one of effect A
combining with effects B and C to create an overall composite effect D. All of
these are effects which are going to happen as a result of the activity which is

under consideration.

[368] We interpret this statement to address those effects of the activity under consideration,
which in themsdves may not be mgor and dgnificantly adverse, but over time, and with
other effects of the activity, combine to cumulaively build up into a mgor adverse effect
which requires avoidance, mitigation or remedying.

[369] For example, in terms of the existing fams inshore, which dready reduce the visud
amenity vaues in the southwest, the proposd will have a mgor adverse cumulaive effect in
terms of visud amenity vadues in the southwest. A mgor adverse visud impact is essentidly
a subjective threshold, able to be measured by the experts who undertake it' *. In our opinion
because there is such a mgor adverse visud amenity effect collectively identified by the
experts on this occason - the proposad makedly diminishes one aspect of the naturd
character values of the seascape. It is on a continuum of impact because the sphere of visud
influence identified by Ms Buckland flows outwards from the inshore farms to the mid bay.

[370] We consider too that there will be another mgor natura character cumulative effect
from the proposa - that of sedimentation. There are now 41 mussel fams covering an area in
excess of 120 hectares in the southwestern sector of the bay. If that figure is added to the

177 Dye v Auckland Regional Council [2002] 1 NZLR 337,348; [2001] NZRMA 5 13525.
178 2002] 1 NZLR 337, 348-350; [2001] NZRMA 513, 525-526.

" Kyle EIC 42 - 43.
'8 pye v Auckland Regional Council [2002] | NZLR 337,349; [200 1] NZRMA 5 13,525.

'8! Kyle NOE 303.
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potentiadd area of discernible change from the Kuku Mara proposal (72.25 hectares) then a
condderably greater percentage of the seabed will be subject to sediment depostion than the
surface areas covered by the fams.

Section 104 1c & d : Any Relevant Objectives, Policies, Rules and Other Provisions of
the Plans and Policy Statements

. Zoning and, the Non-Complying Status of the Activity

[371] Mr Kyle for Kuku Mara condders the council has a “scding” exercise in place in
regpect to the zoning of marine farming in the CMZ 2. It has been given prohibited activity
datus within those areas in the CMZ 1 zone where it is likdy to have sgnificant adverse
effects on natural character, navigation and safety, recreationd opportunities, ecologica
sysems or culturd; resdentid or amenity values. He condders a more permissve regulatory
regime for marine faming activities is provided for within CMZ 2, where the Sgnificance of

such vaues is not so pronounced.

[372] In thus making a clear distinction between the two coasta zones, Mr Kyle condders the
coundl recognises the differing vaues inherent within them. He concludes thet because the
more dgnificant areas are protected in absolute terms, this protection is an important factor to
be congdered in assessng the merits of the goplication.

[373] In spite of his emphess on the scaing, techniques of the PMSRMP however, Mr Kyle
acknowledges in cross-examination tha there is nothing in the naturd character section of the
PMSRMP to suggest a lesser degree of protection is to be afforded the natural character
qualities found in CMZ 2, as opposed to CMZ 1. He dso acknowledges that natura character
values have to be taken into account on a case by case as well as a zoning basis'®.

[374] Mrs Dawson condders that the fact that the non-complying activity status of marine
faming (a rule) is 0 categorised, should make us cautious about the way we approach the
provisons in the plan, paticularly in relation to the mid bay location of the dte. It is dso
suggested that the non-complying status should influence the way the Court exercises its
overd| discretion under s.105(1)(c) = namely, dso with caution.

[375] Mrs Dawson concedes, however, that the effects of the activity, whether within the 200
metre zone or outdde of it, should be evduated in the same way. She accepts tha the
regulatory regime in CMZ 2 is more permissve than in CMZ 1. But in rebuttd of Kuku
Mara’s gpproach, she does not accept that the values identified (naturdl character, navigation,
ecological systems, open space, etc) are any less pronounced in CMZ 2 than CMZ 1'%,

[376] The Friends redigticaly contemplate that CMZ 2 is not a “ marine farming zone ” per se
- raher it is one within which marine farming is contemplated in certain circumstances, but in

conjunction and harmony with other activities.

Evaluation

[377] The datus of the rule is a relevant matter to take into account in assessng the form and
effects of an activity. As Mrs Dawson indicates, the PMSRMP provison dgnds that there is
a greater levd of acceptability of marine faming indde the 200 metre zone where it is

1
\
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identified as discretionary. Greater care, therefore, needs to be taken to niake sure a farm
outsde the 200 metre zone is in the right location.

[378] Bui care aso needs to be taken by the council that it does not use activity status as rhe
basis for locating marine furms rather than focusing on the matters in ss. 104 and 1 OS ~ a point
made by Kuku Mara.

{379] On this issue of the emphasis to place on the non-complying status of the proposd, the
find word is with Mr Marr. He robustly addresses it thus — to me we had higher hurdles zo
jump, which is fine'® = by which he implies confidence that Kuku Mara has adequately

assessed (and passed) the tests in s. 105(2A):
. The Plan Provisions

[380] There are many multi-layered provisons affecting this proposd emanating from the
NZCPS, RPS'® and PMSRMP, reflecting the considerable natural resources and
landscapes/seascapes/open spaces the Sounds sustain. They have crested extensive andyss
for the planners in this case, as they assessed the weight which each should be given.

[381] We do not intend to address each provison individudly in this decison. They are
comprenensvely set out in Mrs Dawson's and Mr Kyle's evidence, and reflected upon by
them and Mr Nugent when points of importance or difference arose. We have read and

reflected on al of those put forward carefully, and they inform our decison.

[382] We obsarve tha ‘plan provisons should form an important pat of decison making.
There may be a temptation to ‘roll them over’ because so many goply in the CMA, but they
can be clear indications of how to gpproach complex cases such as this.

[383] From the witnesses andysis we have didtilled the following:-
| ssues
[384] The issues (initidly idertified in the polides of the NZCPS) are as follows:

. the avoidance of sprawl/sporadic development in coastd environments with
natural character;

natural character values within and outsde the location;

a precautionary approach to development;

the concept of intactness;

protection of ecosystems unique to the coasta environment;

avoidance of cumuldive effects,

habitets of indigenous flora and fauna;

research  benefits;

protection of essentidl elements of landscapes/seascapes/landforms and visud
amenity  vaues,

’ public access and open space issues,

' coastal marine (chapter 9);

’ noise.

¥ Marr NOE 26.
15 New Zealand Coastal Policy Statement, Regional Policy Statement.
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. Avoidance of Sprawl/Sporadic Development in Coastal Environments with Naiural
Character

[385] Policy 1.1.1 (8) of the NZCPS requires, that regard be had to encouraging appropriate use
and development in areas where natural character has aready been compromised, and through
the avoidance of sprawling or sporadic development.

[386] Objective 2.2.1 of the PMSRMP restates s.6(a) of the Act and seeks to preserve the
natural character of the coastal environment from inappropriate subdivision use and
development. Severd policies flow from this objective. Policies 1 .1 and 1.2 restate Policy
1.1.1(a) of the NZCPS.

[387] As to the provison in the PMSRMP for naturd character, Mrs Dawson makes the
generd point that the natura character policies in the PMSRMP requiring the preservation of
natura character, are stronger and more direct than esewhere in the PMSRMP. There was no
rebuttal of that opinion. The phrase, for example, is only directly mentioned twice in Chapter

9 Coastal Marine (Policies 1.1(f) to Objective 9.2.1 and 1.4(a) to Objective 9.3.2), which
relates to the activities such as marine farming which may be carried out in the CMA.

[388] Policy 1.3 of Chapter 2 requires consderation of the effects of the proposad on a range
of maiters as follows.

To consider the effects on those qualities, elements andfeatures which contribute
to natural character, including:

Coastal and freshwater landforms;

Indigenous flora andfauna, and their habitats;

c) Water and water quality;

d)  Scenic or landscape values;

e)  Cultural heritage values, including historic places, sites of early settlement
and sites, of significance 10 iWi;

() Habitat of Trout.

N N~ —_
o=

[389] Criteria (@) ~ (€) are of rdevance. The qudities, dements and features which contribute
to natural character in this case, are seen by the community to include the coastd landforms,
some in the bay raied as outdanding landscgpes, an idand of naiond importance for its
intringc vaues and a scenic reserve, the indigenous fauna and their habitats, water and water
quaity, and generally scenic and open vaues.

[390] The first question to ask is whether or not this area, towards the centre of Forsyth Bay,
has its naurd character dready compromised by the development of the surrounding land
and the coastd ribbon of development of marine farms, and the second -is, whether what is
proposed is sprawling or sporadic devel opment.

[391] Kuku Mara’s approach to the issues of natural character raised is that where
development has dready compromised the margins of the CMA, then the proposed location is
an gppropriate one for further development. Mr Kyle considers that this faom may be viewed
as further sprawl'®, in essence, cumulative upon wha dready exiss The context of the
higoricd use of the bay, particulally in land use terms, Mr Kyle consders, contributes to
placing the proposd in a paticulaly modified context. Sprawling development in this case is
therefore acceptable, because it is a continuation of the exising sorawl of marine fams and

18K yle NOE 301 - 302.
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evidence of other development occurring aiong the margins of the shore. Sporadic/sprawiing
devdlopment, he emphasises, should only occur outside of areas where natural character

values have dready been compromised.

1392] We acknowledge that some of the inshore margins of Forsyth Bay are compromised by
marine farm development. Of particular relevance in this case are the areas of the west and
southwest.  Those hillsdes are a patichwork of pastoral and indigenous vegetation the “mosaic
texture’ that is common in the Bulwer sysem. But Mr Rackham identifies that generdly
goat from the maine fams there is a rdative lack of diverse built dructures, buildings,
roads and utilities on the landscape’™*. The only sgns of human interference are thus a the

coastd margins.

[393] Discussing the second part of Policy 1 .1. I(@ - the necessity to avoid sprawling
development, Mr Nugent consders integration of development in the CMA to be a
fundamentad issue in this case, in tha the haphazard sdection of random blocks for marine
farming, such as the Kuku Mara Ste, does not promote the philosophy of the NZCPS. He
congders that sprawling/sporadic development should not occur in the CMA as a matter of
nationd importance. He identifies that the limitation that has generdly been adhered to in the
past by the council, in redricting farms to a 50 metre -~ 200 metre corridor, is one form of
integrated management. Whilst the concept ‘may “dretch out” rather than cugster marine
farms, it does dlow it to integrate into other naturd processes and activitiess Mr  Nugent's
evidence is the one to which we have given congderable weight on this issue.

[394] When we assessed Exhibit 13 Marine Farm Resource Consent Applications for Forsyth
Bay put in evidence by the council, there are a number of gpplications which may be
consdered infill, proximate or adjacent to the existing inshore development, and thus may not
be contrary to the NZCPS provision.

[395] The proposed farm however, is gpproximately 575 metres at its nearest point from the
shoreline and 4 10 ~ 8 10 metres from other farms. It cannot be considered from the maps or
measurements put in evidence, that the proposed ste is ether proximate, contiguous or an
infill to existing or past development. We consder the farm is not even sprawl which has
been judicidly recognised as development without an edge'®. It is a sporadic development
separated out from others. It thus may be considered ‘scattered” or ‘dispersed’ on the waters
of the CMA. Dr Batlett confirms this, when in discussng the visud effects of the proposd,

she adopts Ms Buckland's evidence as follows:

[Ms Buckland] considers that the introduction of a large marine farm well out
from the coastal edge will have some visual effects on the open water area of the
bay, but that these effects are limited to the water area around the-marine farm. %

(our emphesis)

That two key witnesses see the proposal wel out from the coastd edge confirms to us the
proposa is sporadic - set out on the open waters of the bay. It does not sprawl dong the
inshore margins physcaly continuing on or outwards from other farms.

[396] Ms Buckland's Photomontage VPT2 illugtrates the proposed farm’s visuad separation
from the other farms. There was no photomontage put in evidence by Kuku Mara linking the

.....proposed development to the existing marine fams aong the shore, to illustrate the concept

. ¥ Rackhiam EIC 22.

'8 Wakatipu Environmental Society Inc v Queenstown-Lakes District Council [2000] NZRMA 59, 116.
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of continued development without an edge. And nor could there be. When Mr Nugent visited
the gte, he told u, the inshore marine farms are barely visble, dthough he acknowledges
sedng the sAmon farm from the site'®®. He states ‘the distance from shore, means that the

influence of the land character or activities in the proposed location is significanti y
diminished on the application site!®!. It is a view we share.

[397] The Kuku Mara ste thus does not fit the description of sprawling development. It is not
an accumulaion, in a physcd sense, dong with the inshore farms. Its ‘sporadic’ location
was confirmed on our dte vigt. Its location is therefore contrary to a key provison in the
NZCPS.

. Natural Character Values Within and Outside the Location

[398] Policy 1.1.1 (b) of the NZCPS, requires that regard be given to naturd character values
both within and outside the immediate location of the Kuku Mara sSte in order to preserve
naturd character. In our view the word values includes issues other than just naturd character
components, processes and eements such as the community’s perception of natura character.
Mr Kyle condders that how people see and appreciate naturd character is a particularly

important part of the characteristics of natural character'®.

[399] The council’ is critical that Kuku Mara has ignored the within and concentrated largely
on the outside of the location - ie the modification of the wider bay. This is disclamed by
Mr Kyle who clams that the scde of the within location has legitimady been placed in its
overdl context because Forsyth is a reatively large bay'®. Mrs Dawson believes, however,
that one of the reasonings behind a non-complying status in the centre of the bay requires that

in landscape terms, the bay should not be viewed as a whole, paticularly when they are larger
bays'™. Mr Rackham too identifies that in assesing naturd character, spatid questions
revolving around the scde a which naturd character should be addressed is a relevant

condderation. He emphasises that smdl highly naturd areas may occur within an area of

grester modification'®.

[400] We congder this an issue in this case. There is throughout Kuku Mar-as case, the
potentia for diluting an effect by subsuming it into a larger area — a matter of which we are
paticulaly  mindful.

[401 ] Turning to the wider bay, we remind that Dr Bartlett, who gave the overview of natura
character issues for Kuku Mara, daes in one paticulaly compeling paragrgph which we
have dready identified:

The large scale of the hillside surrounding Forsyth Bay, the dramatic seascape,

steep topography, the sense of presence of Cook Srait and its oceanic marine
influence dominate the existing natural character of Forsyth Bay. In this context,
and at this scale, the presence of the existing marine farms barely registers, in

either an ecological or visual sense."

% Nugent EIC 4, 9. See also Rackham 24.
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[402] We were dso fird made aware of the outstanding natural landscapes at the entry/exit
ariva zones to the bay by Dr Bartlett who directed us to the planning maps showing arcas of
ecologicd importance and outstanding landscapes. The landscapes are confirmed in the map
put in evidence by Ms Buckland attached to this decision as Appendix “D™*".

[403] Mr Baines drew our attention to the lack of marine farms in these aress.

| note however that the shore line adjacenr to the main east-west navigational
thoroughfare through Alien Strait as far west as Sugar Loaf, and also to the
northern end, near East Entry Point, has been kept clear of mussel farms. /%

[404] We see by the planning Maps that these arrival/exiting points are protected by a CMZ 1
zoning. Thus areass of outdanding landscape including the seascgpe provide naturd character
elements in those aress as an introductory experience for most people vidting Forsyth Bay.

[405] Neverthdess in moving around the bay the marine farms are apparent - something
made dear in the crossexamination of Mr Nugent!”®. But they are dominated by the large
scde and absorption factors of the terrestrid landscape and become less intrusve as the
vigtor moves away from inshore aress.

[406] 1t is well to remember that many areas of the Marlborough Sounds, such as Forsyth
Bay, are dready compromised by marine farms adong the shore. The open space areass are
therefore more vaued historicdly, because this is where the recreational focus, interest and
appreciation of naturd character values exist. This proposd would bring about a maor
change in the public's perception to use and access the middle of the bays in the CMZ 22%°. In
that respect Forsyth Bay cannot be compared with ether the Tasman Bay or Golden Bay
gtuations in the Tasman Didrict.

[407] In traversng the bay, Bird Idand, being centra to the bay, becomes a further point of
focus. Discussng the journey through the Allen Strait entrance, Mr Rackham notes that Bird
Idand is dightly off to one sde, but as the viewers are predominantly on the water, they are
free to move anywhere. If they divert off that Strait trgectory between the entrance and the
exit to the bay, then Bird Idand quickly becomes the focus of attention®® with the marine
farm dte 500 metres away.

[408] Mr Rackham in assessng the values of this area sees the birds of Bird Idand as part of
the visua landscape and part of its natura character as a specid intrinsic value?®2. The more
immediate location of the marine farm dte is therefore influenced to a certain degree by the
naturd character vaues of Bird Idand - in our opinion more o than the shoreline activities.
Mr Kyle accepts that the Kuku Mara witnesses testify to the aredls high natural character

valued?.

[409] We congder the proximity of Bird Idand due to its status as a scenic reserve, and its
ecological datus as a nationdly important birdlife habitet to be of ggnificance, and indicative
of the high naturd character vadues of the bay. Whils not physcaly impacted upon by the
proposa, we accept that the natural character values placed on this area by the community

197 Buckland Proposed Marine Farms Forsyth Bay: Assessment of Landscape and Visual Effects.
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will be gredly diminished by the proposd which is only 500 metres away and grestly
utilitarian.

[4 10] In this areq, the wider bay with its existing high natural character has landforms framing
the seascape, and the rock stacks and idands, Sugarloaf’ and Bird Idand, creating focal points.
We note that such features are not only rated as of regiond importance in the Overail Natural

Character of the Marlborough Sounds ~ Terrestrial, in the gppendix to which we were
referred, but that idands and rock stacks are consdered landforms which contribute to the

natural character of the region®®.

[41 1] Counsd for Kuku Mara submits that Sugar Loaf as an outstanding landscape has a
marine farm only 235 metres away from it to the east, and not much was made of that feature
in relation to the proposal®®. Mr Rackham identifies Sugarloaf and its associated Peninsula
& a locdly ggnificant festure ~ one of particular naturd interes - but we condder its
location and intrinsic values are not as influentid on the area of the proposad as Bird Island®®®.
And in reation to the marine fam 235 metres away from Sugarloaf, we note from Exhibit C
put in evidence by Kuku Mara that its 9ze is in no way - comparable with that of the Kuku

Mara proposal.

[412] Matters of appearance and landscape form part of natura character and how people see
and gppreciate the natura character of an area is an important consderaion in any evauation.
This is acknowledged by Mr Kyle (dthough he stresses such maiters are not part of intrinsc
values)®’. Mr Kyle dso acknowledges that it is not entirdy so tha the importance of naturd
character in the coastd environment may be diminished or given lessr weight because it may

enjoyed by a fewer number of people®®.

[4 13] Mr Nugent captures some important perceptions when he identified that the only visble
life in the centre of the bay when he visited were penguins, shear-waters and shags. The farms
around the edge were largdy invisble and he found the level of naturaness greater there than
gther in Port Gore or Bedlrix Bay ~ the laiter where we understand the council has given

consent to a mid-bay farm®®. Mr Nugent says:

The site is presently one of outstanding natural character and with high amenity
value. Development of the proposal would compromise that ratural character
and significantly reduce the amenity values of thearea. What is presently pristine
sea would have its character altered by man-made structures on and through it.
The pleasantness presently derived from the openness and naturalness of the site
would be replaced with a sense of being surrounded by marine farms. While
some recreational fishing benefits may accrue from the development of the farm,
again those would not be unique and are readily obtained from any number of
existing mussel farms. 2!

[414] Mr Nugent dso dtates that if the proposal goes ahead:

| consider that the distance from existing permitted farms would mean that a
visitor would gain a sense in the southern part of Forsyth Bay of being

2% \/olume One, Appendix 2 — 4.
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. 2% Rdtkham EIC 8.
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surrounded by marine farms.  While there may be 500 to §0¢ m separating the
proposed farm from existing farms, those people on vessels will be ar best 250 to
400 m from a farm in this area. In those circumstances, While the intervening
waters may be natural, the perceived characrer will be distinctly unnarural *!

[415] Our gte vist confirms both these aspects of Mr Nugent's evidence. We prefer it to that
of Mr Kyle who vigted the area in the company of Mr Sagar, depicting that the bay was
plessant and his lasting impresson is that they passed a number of maine farms on the
way?'2. We too passed a number of farms on the way through, but our lasting impression is

that articulated by Mr Rackham?®.

[4 16] We consider that the ‘dramatic’ seascape identified by Dr Bartlett will be compromised
by a large indudrid activity - in Mr Kyl€s terms - ‘sprawled’ across it. The scae of the
proposal may be dwarfed in the context of the wider bay, but it will have a mgor adverse
effect on the southwestern area bordered in its northern part by Bird Idand. We condder the
overdl naturd character vaues of the area will not be preserved. They will be modified

extendvely a a vaiety of leves.

[417] Policy 15 of Chapter 2 of the PMSRMP requires an integrated approach to the
presarvation of the naturd character of the coastal and freshwater environments of the
Sounds. It is Mrs Dawson’s opinion that an integrated approach requires the preservation of
natura character across the broad range of elements of landform, landscape and seascape,
water, water quaity, marine and interrestial ecosystems. Mr Nugent too emphasises the
integrated management of the naturd and physca resources as a method of preserving

natura character vaues.

[4 18] Subject to what we say about Kuku Mara’s approach to the protection of ecosystems
elsawhere, in our opinion the concept of integrated management looks to the preservation of
naturd character in as holisic a sense as possble The fam’'s placement in this particular
area of uninterrupted seascape, is made sgnificant by the exisence of Bird Idand close by
with all its intringc vaues. When this land segment is factored into the seascape as well as
the currently uninterrupted habits and movements of the birds and marine mammds in the
area’™, we cannot agree that what is proposed is integrated management of offshore natura

character issues.

[4 193 By moving the fam so far offshore, Kuku Mara has entered into a different water
circulation system, benthic community and seascape punctuated by a scenic reserve and a
landform which is visudly and sdentificdly important, and a mgor habitat for rare and

endangered bird species.

[420] Mr Kyle accepts Forsyth Idand & a terredtrid level is being managed back to a grester
degree of naturdness in terms of vegetation cover. And he accepts some terredtrial parts of
the bay are rated as having outstanding landscape values®™. In addition, many of the
landforms surrounding the bay that have been modified by pastord use in fact have a
relatively naturd agppearance because they are covered with vegetation even if it is pasture.

! Ibid EIC 13.
12 Kyle NOE 305.
. 2® Rackham EIC 6,22 depending on the weather.
2% As ndted in the evidence of many of the witnesses for the Friends and the Environment Centre.
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[42 1 1 As a maiter of fact therefore: we consder a large proportion of the bay sustains strong
natural character vaues. The diminished inshore vaues in this case should nct be used to
reduce the impact of those high qudity vaues offshore.

« 4 Precautionary Approach to Development

[422] Under Policy 3.3.1 of the NZCPS parties are required to adopt a precautionary approach
to development in the coastd marine area. Policy 3.2.2 proposes that adverse effects should
be avoided as far as practicable and where complete avoidance is not practicable, adverse
effects should be mitigated and provison made for remedying those effects to the extent

practicable.

[423 ] Policy 1.7 of Chapter 2 of the PMSRMP seeks to preserve natura character by adopting
a precautionary agpproach to the management of development where effects are unknown.
Mrs Dawson identifies the need to goply the precautionary agpproach in the following
gtuations:

’ when congdering the potentid effects of the proposed marine farm on the naturd
functions of the birds and their habitat on Bird Idand;
of the King Shags feeding in Forsyth Bay;
to the seebed and water column ecosysems generdly, where the scientific
evidence has dated there remains congderable uncertainty as to the effects of the
fam on the important ecologica vaues.

[424] Kuku Mara’s approach to Objective 2.2.1, the preservation of the natural character of
the coastd environment, is largely a precautionary one with regard to the benthic and water
column issues, aliowing as it does for adgptive management techniques of the various
identified naturd systems, underpinned by strong. conditions atached to the consents.

[425] Mr Kyle considers that the importance of ‘experimentation a certain stages before a
project is completed is a cornerstone of the process, and represents an appropriate

precautionary approach. He dates it holds great attraction to decision makers. Far more can

be learned he congders about the processes and impacts of marine farming in a way that has a
aufficient degree of safeguard before an industry such as this can be alowed to further

develop. Mr Kyle makes the point that as pat of a team of scientists and planners putting

together plan provisons for the Tasman Didrict Aquaculture References, he and others
concluded that the adaptive management approach is compdling, and by fa the most

preferable of al the methods assessed to endble the industry to proceed in the CMA 216,

[426] It is submitted by the Friends that however appropriate the frontier approach may be in
today’s environment, it is ingppropriate in the marine environment. The NZCPS plainly says
50, by requiring a different precautionary gpproach to management of the environment where
effects are unknown, The Friends are criticd that while Kuku Mara contends its approach is
in fact precautionary, when looked a closdy it is clearly not. Kuku Mara suggests that by
staging, the approach may be precautionary, but the proposd identifies that the whole of the
area gpplied for will be occupied, but merdy on a less intensve bass. If the proposd is once
agan modified to provide for a limited area only, it will sill be unacceptable, because the
consent would not properly reflect the right of occupation and in such circumstances it would
. be inappropriate to grant a consent for 42 hectares. This will leave the opportunity for others
nL toféﬁow up with further applications for the same area, for which the consent was not issued.

A
»
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[427] We consder the steps Kuku Mara has taken to protect benthic and water column issues
are not contrary to what the PMSRMP requires. In terms of a precautionary approach the
steps proposed are not fanciful or ill thought out. And indeed Dr James evidence and cross-
examination indicates that Kuku Mara’s approachis not based on “skimpy data’ from another
bay. The research which has been caried out there and elsewhere is as subdantia as it is
necessary. Further, the thresholds of sustainability identified for Forsyth Bay are set a a
lesser level than the scientists themselves believe the area can sustain®’. Finaly, as
Dr Batlett identifies, if there is an adverse impact it can be mitigated by retrenchment and if
necessary removd of the farm. The benthic environment, as an example, would recover in 10
years time if there are any untoward adverse events in the interim**“.

The Concept of Intactness

[428] The NZCPS calls for the protection from adverse effects on the coastal environment as
awhole. Policy 1.8 of Chapter 2 of the PMSRMP requires the council and developers.

To recognise that preservation of the intactness of the individual land and marine
natural character management greas and the overall natural character of the
freshwater, marine and terrestrial environments identified in Appendix 2 is
necessary to preserve the natural character of the Marlborough Sounds as a

whole.

[429] In our view those aess identified as Natural Character Areas in the coasta

environment require careful management such as the council has displayed in this case
because they contribute to wholeness of the natural character of the Marlborough Sounds.

[430] Mr Kyle considers that components of the bay possess reasonably strong areas of
modification particulaly on its western margins for pastord farming purposes. This migrates
to seaward of the coastd margin, where marine farms extend out over ressonably sgnificant
pats of the smaler embayments®'®.

[43 1] Mrs Dawson consders that the plan recognises the need to preserve the intactness of the
individual character areas by applying non-complying status to the centre of the bays within
the CMZ 2; enabling the retention of the openness and naturd functioning of those parts of
bays which lie outsde the CMZ 1.

[432] We condder thet within the bay itsdf, once outside the 200 metre inshore zone where
marine farms are Stuated, the marine naturad character area is largdly intact, supported by and
punctuated with some dgnificant natura features. Even if the western southern-western shore
is modified, the bay itsdf comes within the Marine - D "Urville Idand - Northern Cook Strait
ecosysem, one of the eight marine Natural Character Areas. It has that sysem's typicd
characteristics of reefs, stacks, rocks and idands described. The marine area, which this
ecosystem encompasses, is described as containing clear, cool oceanic waters, strong currents,
offshore reefs and rich resf communities. Duffers Reef to the north, Sugarloaf, a reativey
heavily vegetated idand to the south?°, and Bird Isand and reef in the mid bay, are examples

of the latter.

[433] In tems of the terrestrial Bulwer ecosystem identified by Dr Bartlett Communities &
Habitats, the PMSRMP records there is a moderately high naturd biodiversty due to idand

217 James NOE 2 13,
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contributions. 1dand communities are recorded as didinctive, rare and nationaly important
due to predator free status™'. Bird Idand is identified by the experts as confirming these
attributes.

[434] The range and exigence vaue of the mamma species identified earlier, under actud
and potentia effects, is recognised in the PMSRMP, as are the numerous seabirds which feed
throughout the mid Outer Sounds, including terns and King Shags which are identified as
redricted to only the few breeding stes. The area in question appears to support many of
these species.

[435] The Kuku Mara environment in the area of the site thus provides a complete
predominance of natural elements, patterns and- processes and features. There is high qudity
naurdness in dl of the various habitats be it bird, reef, marine or water qudity which is
totdly in harmony with the surrounding unencumbered seascape. The proposed farm is thus
to be gStuated in a bay which has been large enough to accommodate inshore developments
without overwhdming adverse effects and -not to diminish the qudities dements and
features, and intactness of the naurd character of the area in question. We consider that a
marine fam with eventualy 3,000 floas, attendant large buoys and accompanying industrid
activity will modify, dter and disrupt that intactness.

[436] Mr Nugent consders the proposal is in an area not compromised by development. The
effects on naurd character of dlowing it, would be to effectivdly compromise the southern
pat of the bay thus encouraging further development elsewhere. In terms of the proposed site
and its immediate surrounds, Mr Kyle acknowledges that the overarching principle on the
issue is that natural character should be retained for its own sake in the coastal

environment>2.

[437] At Chapter 2.4 Anticipated Environmental Results, the plan recognises that
implementation of the policies and methods reaing to naura character will result in the
presarvation of areas of uncompromised naturd character in the coasta environment, and
protection of those dements and features which dggnificantly coniribute to that naturd

character.

[438] We conclude from dl the above andyss, the council in refusing the Kuku Mara
proposa, has achieved the preservation of an area of uncompromised naturd character and
protection of those dements and features (rather than modification) which sgnificantly
contribute to that natural character. In so doing, it is working towards the preservetion of the
natura character of the Sounds as a whole in areas considered important.

. Protection of Ecosystems Unique to the Coastal Environment

[1] It is a naiond priority under Policy 1.1.2(c) NZCPS to preserve the natural character of
the coagtd environment by protecting ecosysems that are unique to the coasta environment.
Under Policy 1.14 it is a nationd priority for the preservation of naural character of the
coadd environment to protect the integrity, functioning and redlience of the coadtd

ewvironment in terms of:-

the dynamic processes and features arisng from the naturd movement of
sediments, water and air;
D e naturd movement of biotg

221 Volume One, App 2 -3 |
22 Kyle NOE 296.
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. natural  substrate composition;
natural water and ar qudlity;
naturd bio-diversty, productivity, and biotic patterns, and
intringc values of ecosysems.

[439] We consider the adaptive management and precautionary approach of Kuku Mara to the
ecology of the area is a postive atempt to protect thie ecologica vaues of the bay. In this.
respect, we do not consider the proposa is contrary by its very najure to the plans provisons.

Avoidance of Cumulative Effects

[440] It is a nationd priority under Policy 1.1.1(c) of the NZCPS to preserve the natura
character of the coastd environment by avoiding cumulative effects of uses and development

in the coagtd environment.

[441 ] We have dready indicated the effect the proposed farm will have on the natural
character of the Forsyth Bay area, and in particular the south western portion of the bay, with
its high naurd character vaues and in paticular the highly natura and ecologicaly
important Bird Idand. We have noted that the development will conditute “sporadic”
development and will in that sense, not be an accumulaion of the degradation of the naturd
character caused by the marine farms in the coasta ribbon development. But a the wider
scde and in the context of the bay, the development would further degrade natura character,

which would be contrary to this policy of the NZCPS.
Habitats of Indigenous Flora and Fauna

NZCPS

[442] Policies 1 1.2 and 1.1.4 of the NZCPS gpply as well as Policy 3.3.1 (the precautionary
approach). It is a nationa priority under Policy 1.1.2 to preserve the natural character of the
coadtad environment by avoiding actud or potentid adverse effects on areas or habitats
important to the continued survivad of indigenous species or aeas containing nationdly

vulnerable species (etc).

PMSRMP

[443] Chapter 4 of the PMSRMP purports to reflect s.6(c) of the Act and Policy 1 .1.2 of the
NZCPS. The Introduction describes some of the ggnificant habitats within the Marlborough

Sounds. As identified by Mrs Dawson, those of relevance to this application are:

. important coastal or marine habitats include extensive mud substrate, particularly

in the inner Sounds;
occasional isolated reefs or outcrops are highly productive habitats featuring a

high diversity of plants and animals;
a large variety of indigenous species. .. a number are rare or uncommon for
various reasons . . . include . . . dolphins and whales, and a variety of birdlife.

[444] Issue 4.2 highlights (inter dia) the need to avoid degradation of coastal marine habitats
from adverse effects arising from sructures, works and activities occurring within the CMA.
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Objective 43.1 goes further than s.6(c) which does not refer to the protection of habitat from
use and development®.

[445] The chepter identifies the King Shag feeding habitat in Forsyth Bay, as wdl as Bird
Idand, as being of national importance for their ecologica values. The Bird Idand species
lised ae reef heron (breeding and feeding vuinerabig, variable oyser catcher breeding,
seabirds - fluttering sheatwater, penguin nedting.

[446] Policy 1 .1 of Chepter 4 requires the identification of areas of sgnificant ecologica
vadue. This has been patly achieved through identification on the Planning Maps and in
Appendix B to Volume Two, Schedule of Areas of Ecological Value. Under Methods of
Implementation 4.4, an information base is identified (to be developed) based on the areas
identified in the publication Ecologically Important Marine, Freshwater, Island and
Mainland areas from Cape Soucis to Ure River, Marlborough, New Zealand -
Recommendations for Protection. Duffers Reef is identified as a buffer zone for the King
Shag breeding and roogting site. Under a heading Research, it is identified thet the counail
will encourage ongoing research to define dgnificant ecologicd aeas. These aress are
identified as incomplete by Dr Bartlett, Dr Laas and Mr Schuckard, so we have to be mindful
there are more feeding grounds elsewhere for the King Shag than just those identified®”.

[447] Policy 1.2 of Chapter 4 requires adverse effects on areas of significant ecologica vaue
to be avoided, remedied or mitigated. Mrs Dawson makes the point it is difficult to identify
from the PMSRMP provisons what kind of avoidance, mitigation or remedy is sought in any
paticular case. Anticipated Environmental Results 4.5 however specificaly refer to the
maintenance and enhancement of population numbers and digtribution of rare and endangered
gpecies, and the maintenance of the diversity of water and land habitats.

[448] Mrs Dawson asks can any of the adverse effects identified be avoided or remedied for
Bird Idand in respect of:

the nationdly rare species of the varidble oyster caticher and the habitat of its
breeding colony;

the 'white-fronted tern colony;

biotic patterns and species diversity;

the integrity of the more sengtive seabird communities associated with the rocky
reef habitat adjacent to Bird Idand.

[449] She dso rases the question as to whether the integrity, function and reslience of this
pat of the coastdl environment will/can be protected, maintained and enhanced in reation to:

the movement and feeding patterns of the King Shags,

the quality and productivity of the water ecosystem;

the ecologica dructure of the subtida communities and implications of this for
the foodweb.

T,
o,
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Evaluation
Bird Idand

[450] The exigence of Bird Idand with its intrindc values and significant habitats is
recognised by Kuku Mara to the extent that:

a buffer’ zone is suggested around the reef associated with the idand so its
sengtive ecologica vaues will not be impaired;

dudies suggest marine farm boats will not be disruptive of the NZ white-fronted
tern which inhabits Bird Idand;

marine fam boats will reman offshore the idand.

We address each issue in turn.

[451] In terms of Bird Idand reef a rocky reef is likely to be more affected by sedimentation
from a marine farm than a deep flat mud community. We note that the toe of the reef is 100
metres only from the boundary of the farm. Whilst the currents that were messured did not
necessarily flow towards Bird Island®®® Dr Gillespie States thet significant sedimentation of
farm generated particles would not be expected to a distance of more than 174 metres outside

the farm boundaries®®.

[452] A distance of gpproximately 100 metres separates the site boundary from the subtidal
dope region and a further 50 metres (a'total distance of 150 metres) separates the site from
ecologicdly senstive habitats identified a <30 metres depth. Initidly we considered
therefore, that the sedimentation footprint would adversely affect the sensitive reef
community of Bird Idand.

[453] But as an amended condition of consent, Kuku Mara is now proposng redricting
mesasurable effects of the sedimentation to 100 metres outsde the boundary of the farm
providing for insetting the mussd holding lines within the farm boundaries. The robustness of
the concluson that no adverse effects of sedimentation on the reef of Bird Idand depends on
how representative of the more genera conditions throughout the year the 6 days of acoudtic
doppler profiling for currents is. But Kuku Mara can pull back its lines even further if
required, under the conditions of consent.

[454] In terms of potentid disruption to the Bird Idand species created by noise and lights and
boats, studies were carried out by Mr Sagar, and Mr Hegley, noise consultant. We find no
identifiable adverse effects in respect of these issues.

[455] Kuku Mara is critica that there is no recommended buffer zone (such as it suggests)

around Bird Idand, but we query the need for one if it is not disturbed. Current marine farm

activity is wel inshore and Mr Schuckard dates that to land on Bird Idand is dmost
impossible . . . it is known as Razorblade Rocks which come vertically out of the sea.. . .

mountaineering skills are necessary to scale them®’. Further, the Taylor Baines Survey
indicates a number of recregtiond fishing vesds fishing the reef but the number is not
ggnificant. The current isolation of the gdte in fact, renforces its very highly naturd date.
Meanwhile the marine farm boats are unlikely to come closer than 250 metres.

5 James EIC 236.
2¢ Gillespie EIC 13 Figure 2.
227 Schuckard NOE 424,
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King Shag

[456] Kuku Mara mantains a possible switch from witch flounder to another prey species is
not seen as a problem for the King Shag, should the marine fam trigger any adverse effects
on the exising food chain in the area (which is denied).

[457] As to whether the King Shag may switch prey from witch to spotties (as an example) if
adversdy affected by the farm, this is an issue. The habitat of Forsyth Bay despite its overdl
muddy subdtrate, appears (somewhat unusualy) to provide witch for the King Shag as a
preferred diet. Quite how this has come about is unknown, as witch prefer a rocky substrate
and the shags appear to forage in the muddy substrate as well as in and around coarser

sediments. We look at this issue more closdy under s.6(c) in Part |l Matters.

[458] The proposed ste is part of the generd habitat of significant fauna (the King Shags) and
is proximate immediately to an area notified in the PMSRMP as of Sgnificant ecologica
vaue. Whilgt these areas are not seen to be exhaudtive by the scientists, if Forsyth Bay is one
of the places nationdly where King Shags pursue witch flounder as part of their diet, then we
conclude that the preservation 'and protection of its exiding hebitat as it is without prey
switching will mantan the dlversty of King Shag habitats which is seen as one of the
Anticipated Environmental Results in this section of the plan®?,

[459] In a provison in the PMSRMP however, Introduction 1 .10 Monitoring and Review
Table 11 Monitoring Factors habitats of indigenous fauna: Anticipated Environmental
Result: rare & endangered species diverdty of habitats, the Monitoring Factor isTisted as:

species  number;
digtribution®**.

[460] We consider therefore after careful reflection that the conditions proposed by Dr Laas
for the King Shag are not contrary to the provisons of the PMSRMP.

Research Benefits

[461] Under the heading s.105(1)(c) Value of Knowiedge, Kuku Mara submit thet the value of
research undertaken by the company of the marine ecosystem can be taken into account in
terms of s.5(2) and s.7(b) in granting consent. Such research may more generdly provide a
scientific basis upon which the other factors in Part 1l of the Act may be assessed. Rdiance in
this regard was placed on Bleakley v Environmental Risk Management Authority where the
Court accepted that scientific research undertaken under the scheme of the Hazardous
Substances and New Organisms Act 1996 (HASNO) added to a pool of knowledge which was
capable of leading to downgtream economic and hedth advantages™°, In terms of s.5 of that
Act (we are told somewhat smilar to s5 RMA)) it was held that research is an activity which
is to be recogmsed and provided for and the Authority did not er in taking it into account in
its decison” . The appellant is concerned to stress the information benefits that may accrue
to other parties and consent authorities as a reason for the Court’s approval. Only by carrying
out the activity, it is submitted, will the parties be able to undersand its impact on, for

example, the King Shag.

28 See under Chapter 4.5.

2 PMSRMP Volume One, 1 ~ 11.

5% Somerville CS 40 - 46, [2001] 3 NZLR 213,270 (HO).
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[462] Mr Dwyer, for the councii, submits that despite the Court’s interest in the extent of the

scientific knowledge and input provided by the applicant, perusal of the information on the

Court's gpped files wouid show that information of the type provided by the appdlant
commonly forms pat of the informaion now provided in support of the large scae offshore

mid bay gpplications. The Xuku Mara project is, therefore, not unique. It is urged upon us

that because long. edablished and comprehensve monitoring programmes have been

edablished in Beatrix Bay, which will have established parameters, basdines and a history of

seasond factors, that area will be more appropriate te advance in terms of mid-bay farms than

the four Forsyth Bay applications.

[463] The Friends congratulate Kuku Mara for recognising the desrability of such an
gpproach, but they say the appdlant’s postion is necessity driven. They say the gpplication is
not a genuine research project and the information is a by-product of the exercise, not a
purpose. The Friends condder that the potentia benefits of learning new information about
the impacts of marine faming ae outweighed by the cods to the environment, and the
community, of obtaining that information based on present knowledge. But they submit no
amount of benefit gained from the proposed activity would judify any “impressonable harm”
to an endangered species such as King Shag. While it would be useful to the community to
have this information, it must not be a the risk to the species.

[464] The Friends adso submit thet al monitoring will produce in such circumstances, is
higorical information, that is, pog-impact, while ‘any remedid action proposed will fdl short
of full removd. Further conditions requiring remova will defeat the purpose of the consent
and be invaid. And it is reasonable to assume that having undertaken such a substantid
capita investment ($1 million) in the case of Kuku Mara, the prospect of a remova will be
unacceptable to the gpplicant and would:be resisted at all codts.

[465] Findly the Fiends sy, there is smply insufficient basdine informetion to determine
what impacts the activity in isolation from other marine fams will have on the environment
genegdly. Information gathering will be ad hoc. There is doubt ussful information will be
ganed as it will not have a coherent purpose. Certainly one of Mr Schuckard's concerns is
that any basdline study on the King Shag would have to encompass the bay as a whole and not
be smply for the Kuku Mara gte.

Evaluation

[466] We have a number of difficulties with Kuku Mara’s gpproach to urging us to take into
account Kuku Mara’s extensive research in the exercise of our discretion under s. 105( 1)(c).

[467] Frgly, whils counsd for Kuku Mara identified the need for research in opening
submissions, Bleakley was not cited in time for scrutiny by the other parties We are reluctant
to interpret decisons related to and make findings on other legidation not before the Court.

[468] Secondly, under the heading Adoption of g Precautionary Approach to Activities with
Unknown but Potentially Sgnificant Adverse Effects Chapter 3.3 of the NZCPS, Policy 3.3.2
requires that local authorities should share information and knowledge gained by them about
the coastal environment, particularly where it relates to coastal processes and/or to activities
with previously unknown or little known effects. This policy rdates therefore to the sharing of
knowledge between councils.
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[469] In the RPS Allocation of Coastal Space 7.2.1 G(d) requires:

Allocution of space for aquaculture in the coastal marina area will be based on
marine habitat sustainability, habitat protection, landscape protection, navigation
and safety, and compaiibility with other adjoining activities.

The explanation to that policy dtates

It is acknowledged that there is Zitle information to assess the effects of
aquaculture on the sustainability of the marine habitat. The allocation of space
for aquaculture requires research into the effects of aquaculture on the nutrient
availability for marine habitats. It could be many years before meaningful
research is completed. In the interim the allocation of marine space will be
undertaken in a precautionary manner. This will place an onus on applicants to
provide a detailed assessment of the effects of their proposal.

[470] Under the RPS Methods 7.2.11 (d), the council is required to:

Support research into defining the effects of aquaculture on the sustainability of
the marine habitat.

[471] The explanation to the policy however identifies:

Aquaculture is a significant industry which relies on the use and development of
public resources. Research into the effects of aquaculture on the sustainability of
the marine habitat should be a co-operative venture between the industry and .the
community.

[472] This is different from the wording in the RPS 7.2.3 Allocation of Water 7.2.4(c) which
requires the council to promote research into the natural processes associated with surface
water.

[473] In the PMSRMP Chapter 4 Indigenous Flora and Fauna and their Habitats 4.4
Methods of Implementation the council is required to encourage ongoing research to define
ggnificant ecological aress.

[474] In Coastal Marine Issue 9.2 regtriction of public access to the CMA due to the private
occupation of coastal space, the provision recognises that ongoing research is being
undertaken as to other means of aguaculture production involving species other than mussds,
which may have lesser effects on the environment.

[475] These very generd plan provisons on the matter of research are, therefore, very
different from what is proposed in Kuku Mara’s submissons in this case.

[476] Instead, the emphasis in the plans is on the precautionary manner in which the
dlocation of marine space should be undertaken - something which the applicant has

proposed or volunteered in any case.

[477] We see Kuku Mara’s gpproach to research as no different from mann industries which
put-aside a proportion of their budget each year to fund ongoing research . And in that the

232 Golden Buy Marine Farmers and Others v Tasman, District Council Environment Court Decision W 42/01,
43,
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community js aready contributing via the Public Good Science Fund to the issue, there is at
leest the foundation of a co-operative venture between the industry and the community
dready underway in Bedlrix Bay. The resuits of this are supporting the scientists approach
to predictions for Forsyth Bay. Findly, whils Kuku Mara is funding Dr Laas to research
some matters to do with the King Shag, the conditions are required in the PMSRMP as we
have identified above, and are not exclusve to Kuku Mara. As we understand its case, Kuku
Mara has gpplications in mogt of the bays where the King Shags forage and the monitoring
conditions will gpply in those areas ds0 — as they will to others of the iadudtry.

[478] This gpproach may seem unapprecidive of the very condderable and commendable
efforts Kuku Mara has gone to in this case, but it is not meant to be.

[479] The daute is essentidly an endbling one. It is for the Court to decide whether an
applicant’s adgptive management regime supported by an extensve monitoring regime and
conditions, is appropriately precautionary in this pat of the CMA. This is determined on
matters of fact. If research which benefits members of the indudtry, the community and the
environment is a by-product of that caution, then that will prompt on-going avalability of sea
gpace to the industry without impairment if the results are successful. Pogtive outcomes from
reseerch will provide a win/win gtuation for those involved in the dienation of what, is after

all, public open space.

Protection of Essential Elements of Landscape/Seascape/Landforms and Visual Ameniry
Values

[480] The NZCPS (Policy 1.1.3) requires that:

It isa national priority to protect the following features, which in themselves or in
combination, are essential or importantelements of the natural character of the

coastal environment.-

(@) landscapes, seascapes and landforms, including:
(i)  significant representative examples of each landform which provide
the variety in each region;
(i)  visually or scientifically significant geological features;
(iii) the collective characteristics which give the coastal environment its
natural character including wild and scenic areas.

(b) characteristics of special spiritual, historical or cultural significance to
Maori identified in accordance with tikanga Maori; and . . .

I ssues

[481] Two of the issues as identified by Mrs Dawson aisng from the various policy
documents are as follows:-

. Are there any outstanding natural features or landscapes adversdy affected by this

proposd, a a nationd, regiond or locd leve?
Will there be any adverse effects on the visud qudities which underpin amenity

vaues of vigtors to, or recregtiona users, of the Bay?
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Natural Features and Landscapes

RPS

[482] The landscape and visual amenity objectives and policies of the RPS focus on visud
character or visuad amenity vaues, on the one hand, and outstanding landscepe festures, on
the other. It recognises tha the dynamic landscapes and seascapes of the coastd environment
are among the most important components ‘of natura character and amenity vaues in the
Sounds, both requiring provison for their preservetion. Policies 7.1.7 Amenity Vaiues and
7.1.10 Type, Scale and Location of Activities promote the enhancement of the amenity vaues
provided by the unique character of Marlborough’s locations and suggest that one of the ways
of achieving an gppropriate type, scde and location of activities is by clustering activities
with dmilar effects Objective 8.1.2 and Policy 8.1.5 Protection of Visual Features adso
address visud qudity or visud amenity and seek the maintenance and enhancement of the
visud chaacter of the dements that create different landscapes within the region. Policy
8.1.3 concentrates on outstanding landscapes, which are recognised as regiondly, nationaly
or internationally outstanding, through avoiding, remedying or mitigating damage of
identified landscape features.

[483] We note that under the RPS dynamic landscapes and seascapes are considered amongst
the most important components of naturd character and amenity vaues in the Sounds. This is
a different emphasis than that placed by Mr Kyle who consders that landscape and ecologica
vaues are the most important component elements. Meanwhile the proposa does not meset
Policy 7.1.10 in that it is not clustered with, other marine farms. Neither do we consder tha
the proposd maintains or enhances the visud dements which contribute to the landscape of
the bay. Nor does the proposal meet the Objective 8.1.2 and its related policies because of the
visud infringement of an area of ungpoiled naturd character.

PMSRMP

[484] Chapter 5 of the PMSRMP deds with Landscape. The Introduction includes the
following datements about the landscgpes of the Marlborough Sounds, which put into
perspective the importance of landscape/seascape issues:

the dynamic landscape and seascapes of the coastal environment are among the
most important components of natural character and amenity values in’ the
Sounds, both requiring provision for their preservation (Sections d(a) and 7(c) of
the Act). Many areas with the outstanding landscape values are also areas of
high natural character. The visual and scenic qualities of coastal landscape and
seascape also contribute to amenity, recreation, and tourism values and thereby
enhance the social and economic wellbeing of the community.

The Marlborough Sounds has landscapes which are unique in New Zealand and
are valued for their semi-wilderness aspects, scenic beauty, recreational
capability and their social, economic and cultural utility.

[485] Assessment Criteria for discretionary activities in the CMZ 1 and CMZ 2 are contained
in Appendix 1. Areas of Outstanding Landscape Value are identified on the Landscape Maps
la - 4. Issue 5.2 discusses The adverse effects of inappropriate subdivision use or
development on outstanding natural features and landscapes but the Explanation identifies
other areas vaued. for landscape or visud reasons. It records dStructures may have the
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potentia to intrude and compromise the naturd qudity of the landscape™’. Ms Buckland
provided us with the outstanding landscape planning map and Dr Batlett the mgp showing
ecologicd vaues.

[486] At a broad scde, the PMSRMP dates that the whole of the Marlborough Sounds area
has outstanding visud vaues. At a more specific scae, it indudes in Appendix | to Volume
One, criteria for the sdection of areas of outstanding landscape vaue. The provisons of the
chapter again make it cler that dthough the objective and policies of tha chapter are
intended to apply pecifically to aress identified as having outstanding landscepes, they dso
apply to all other areas where substantial activities such as this ae being considered.
Landscape values are stated as underpinning the rules and zoning pattern of the plans.

[487] The plan then goes on to discuss a 5.1 .1 Identification of Outstanding Natural Features
and Landscapes and states:

In its entirety, the landscape of the Marlborough Sounds Plan area has
outstanding visual values. It displays a broad range of types of visual landscape
andfeatures which are often of greater value for their collective contribution than
for their individual value.

[488] Chepter 5.1.1 dso notes some of the visud features of the Sounds which contribute
sgnificantly to its outstanding naurd character. They indude island landforms set with a
skyline backdrop: a complex mosaic of vegetation patterns which gives rise to a range of
textures and colours in the landscape: the uninterrupted sequence from hilltop to seafloor.
In Appendix 1 to Volume One is liged a number of atributes a good example of a Sounds
landscgpe might include ~ none or very few structures: very distinct natural character: the
coastal segment is unforgettable and remains distinct in the memory: highly visible or easily
seen from waterways, scenic areas, recreation areas.

[489] Many of these aspects are confirmed by the witnesses in the context of Forsyth Bay.

The presence of naturd character featuresloutstanding landscepes contributes to identifying
Forsyth Bay as an example of the Bulwer ecosystem which is in the process of restoration of
landscape with some areas undisturbed. Mr Kyle is of the opinion that consderation must be
given to dements which represent significant examples of naturd character values®*.

[490] Objective 5.3.1 is to manage the visud qudity of the Sounds and to protect outstanding
landscapes and naturd features from ingppropriate subdivison use and development.

[491] Policies 1.1 and 1.2 to Objective 5.3.1 indicate various ways in which management of
the visud qudity of the Sounds should occur. The visud qudity of outstanding naturd
features and landscapes is the focus. The generd theme is mitigation of short term effects,

and avoidance, remedying or mitigation of long term effects.

[492] After discussing the effects of gtructures on land, the PMSRMP specificdly addresses
under 5.2.2 Sructures on Water recognising:

.. the siting, bulk and design of structures and equipment. located on the surface
of the water can interrupt the consistency of seascape values and detract from the
natural seascape character of a bay or wider area.

33 PMSRMP Volume One 5 - 2.
%4 Kyle EIC 12,
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[453] Ms Buckland identifies that the proposd would only afect two visud components of
the bay ~ namely the water surface of the bay and the sense of openness within the wider bay.

[494] A relevant Aniicipated Environmental Result seeks minimum intrusion into the
landscape by inappropriate weter based activities and their gructures. Despite identifying the
idand and rock features in the bay, Ms Buckiand ignores Bird Idand in the landscape
assessment™>. In an area which is not compromised by structures we do not consder what is
to occur offshore is minimum intruson on the naturd seascape character and seascape values
of the area. It will be mgor and adverse.

[495] The various Tables in Appendix One of the PMSRMP give criteria for Landscape
Quality (Overall Landscape Unit) and Coastal Segments but we are unclear whether these
were addressed or not.

Adverse Effects on the Visual Qualities Which Underpin Amenity Values

[496] Table 3 of Appendix One to the landscape provisons of the PMSRMP gives Examples
of Typical and Sgnificant Sounds Landscapes Characteristics and identifies idands (such as
Bird Idand) as an example of such characteristics™® gtating under Reasons for Sgnificance
that smdler landforms and associated festures within the waterscgpe occur as postive
features which add detall to landscgpe and are focd points which are of ggnificant visud
interest. Ms Buckland describes Bird Idand as a dgnificant (visud) feeture of Forsyth Bay
and dso confirms that the greatest potentid visua imga:t within 500 metres of the idand are
marine fam sructures (which disturb form and line)®'.

[497] The visud proximity of a Structure a this distance to Bird Idand is acknowledged by al

parties, but debate remains as to its vighility by those in boats. We conclude that the visble
effect, whilst not detaled as the grester distances were in the photomontages, is clearly that
both the marine fam and Bird Idand could be seen together as indicated in our andyss of
Visud Amenity Effects®®. It will therefore interrupt a coherent seascape containing what we

consider to be an outstanding natural feature®”.

[498] Meawhile Ms Buckland identifies the assessment criteria relaing to landscape and
visid maters in Volume Two of the PMSRMP*® and condludes the amenity vdues of the
surrounding area will be maintained. The proposal will not detract from any public view or
viga which contributes to the aesthetic coherence of the area with the nearest holiday house
13 kilometres away. Accordingly, the maine fam will not conflicc with any of the
provisons of the PMSRMP.

[499] But the opinion tha this proposad will not detract from any public view or viga which
contributes to aesthetic coherence is not substantisted in evidencee. Ms Buckland only’
provides the one public viewpoint 1.5 kilometres from the farm. But boais are not Sationary
and other dgnificant views were ignored.

[500] Mr Kyle agrees with Dr Bartlett thet visud impact and perceptions of visud impact are
one of the matters which make up naturd character values. Nonetheless, he concludes the site

% Buckland EIC 22

26 \/olume @mpendix 1 - 10.

57 Buckland NOE 205.

B¥ Kyle NOE 305.

5% Batlett NOE 167.

20 EIC 31Coastal Marine: Section 3.1 Assessment Criteria Matters for Assessment 3.1.1.5.1: 32914

3.2.9.1.6.
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is a suiteble one for developient. Nevertheiess he agrees that the 225 hectare footprint/zeme
of visud effect is ggnificant in terms of its dose proximity to Bird Island, but maintains that
dl the vaues and natura character dements that atach tc i, gradudly diminish out to the
exiging fams And he suggests that people’'s appreciation of Bird Idand and its intrinsic
vaues is somehow diminished by the marine farms encountered on the way through Pelorous
Sound and ‘into Forsyth Bay.

[501 ] Dr Bartlett acknowledges that from some perspectives Bird Idand will be seen across a
large number of floats and we consder that must have an adverse effect. It is edtablished that
the proposed Ste is to be dtuated in a part of the bay with the least visual absorption capacity.
Ms Buckland gives condderable weight to the absorption capecity of the sea when it is
darkened by the weather conditions®!!. It is established that this is likely to occur where the
sea was shaded around the edges of the bay due to what Mr Kyle described as “ steep and hilly
landforms that rise relatively sharply from the foreshore”. |t is recognised tha this attribute
cannot be accommodated by a mid bay farm. Mr Rackham says this.

. it is important that my understanding that marine farms seen from the water
are visible from several kilometres at approximately one and a half kilometres
distance they become really quite easy to see and when you get to within 500
metres they become a very dominant element on the seascape. **

We consider therefore the proposal is a mgor adverse visuad effect.

[502] This is not a case of isolating the seascape’ per se, and saying that the proposed marine
fam will adversdy dffect it. Both the council and the Friends identify that the concept of
“landscape ” contemplates some element of land being present. In this case, Bird Idand is
part of the closer visud landscape. The only evidence of amenity for Kuku Mara was given
by Ms Buckland from two viewing plaforms, one in Allen Strait and one onshore. We do not
see how the witness could possbly make a judgement which leaves out the intringc visud

amenity and scenic vaues of Bird Idand as seen -from throughout the bay.

[503] It is our concluson the council has managed the visud qudity of the mid bay efficiently

by refusng consent to protect landscapes and festures. It is not practicable for the adverse
visuad effects for viewers on the water adjacent to this dte to have their views avoided,

remedied or mitigated by cutting back on the sze of the fam. The fact that Forsyth Bay has a
number of marine farms within it may demondrate the community has been generaly tolerant

of inshore visud amenity effects in the past (or had no choice under the Marine Farming Act),
but the reaction of the various generd public recreational users to this proposa, suggests that
the Kuku Mara proposal on this gte is one too many in the bay.

[504] We conclude thet there would be adverse visud effects for recreationd users and
vidgtors, which may include views from 1500 metres (in fine weather) to those dose
proximity to the gte and its surrounding aress.

2! Byckiand NOE 199.
282 Rackham NOE 347.
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Public Acre.3 and Open Space Issues

Chapter 8 — Public Access

[505] Chapter 8 deds with Public Access. The effects of dructures in the CMA Introduction
are specificdly referred to:

Within the coastal marine area, some structures compromise the right of access,
while others may change its nature. ... Other activities, such as marine farming,
while having the potential to bring economic benefits to the district, not only
physically impede access over water, but may also have a psychological effect in
limiting people s interest in accessing an area for recreational purposes.

[506] Mrs Dawson points out that this discusson recognises that it is not just solid structures
completely dienating public access that is the Issue for the Marlborough Sounds. It is aso
structures which impede access or, in the case of marine farms, which reduce peopl€'s interest
in usng pat of the CMA and, thereby reducing their enjoyment of use of that area

[507] The witness dso points out that the Introduction to the chapter adso refers to the RPS
directive, tha the continued recregtional use of marine resources is essentid to the continued
socid wellbeing of the community. There is thus a theme which underlies the zoning and the
rule gructure of the plan which should be given priority.

[508] Objective 8.3.1 of the PMSRMP restates s.6(d) of the Act. Policy 1.2 requires that the
adverse effects caused by the erection of Structures and of marine farms on public access be
avoided as far as practicable.

[509] Mr Kyle accepts that s.6(d) goes beyond a safety issue. He agrees that it applies to the
concept of access to and along the CMA for, its own sake and that this access should be

avalable for Al usrs.

[510] The phrase “ as practicable ” in Policy 1.2 implies that there may be difficulties extant
in navigation around marine fams, but because they may be consdered an appropriate
activity in the CMA in suitable locations, then some inconvenience is acceptable. It is an
issue therefore as to the degree of that inconvenience.

[51 1] In this regad Kuku Mar-as lighting provisons are clearly a commendable potentia
execise in mitigaion of potentid adverse navigationd effects But in our view if the
proposal creates “no go areas’ at night, which we conclude it will, then that is an
inconvenience of the night time aspect of the proposd. As to amending the direct route from
Kaitira Point to Wakatahuri to accommodate the marine farm on its Ste, then because of the
low numbers of boats using this part of the bay we conclude, as did Mr Kyle, that boat
passage around the farm could continue safely.

[512] Otherwise, there was no evidence from Kuku Mara that thisis the only dte in which it
can locae-its marine farm. Mrs Dawson makes the point that this is a bay used by a range of
people who go al over the bay at different times of the year and that sometimes points of the
bay are quite populaIZ43. We congder the retention of public open space is an issue in this

bay

2 Dawson NOE 370.
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Chapter /9 - Water Transportation®**

[513] Under this heading, the generd role of the Sounds waters in providing access to
properties and work related activities is referred to, as weil as the fact that the waters are used
for a diverse range of recreational and tourist purposes. The drategic dgnificance of the
waters of the Sounds in terms of water transport is noted.. [ssye 19.2 requires the need to
manage the adverse effects of water trangportation and provide fox the mantenance and
enhancement of navigaiond safety. Objective 19.3.1 seeks safe, efficient and sustainably
managed water transport systems. Policy 1 .1 ‘requires that adverse effects of activities and
dructures on navigation and safety within the CMA are avoided, mitigated or remedied.

[5 14] We condgder from the evidence thet the location of the farm will not have any adverse
effect on navigationd safety. But safety lighting which may assst the mitigation of potentid
adverse effects aso has the potentid to cause navigation confuson a night for those usng the
Kaitira Point to Wakatahuri route.

. Coastal Marine

[5 15] Chapter 9 Coastal Marine is the principa chapter containing objectives and policies
relating to activities in the CMA. It builds on the other specific topic-related chapters in
relation to the CMA. It contains some of the key provisons of the plan which may guide
decisons regarding the location of new marine fams.

Issues
[5 16] Four issues emerge from Chapter 9, namdly:

6] There is a presumption in the provisons that marine faming has a favoured
activity gatus in the CMZ 2 zone;

(i) The private occupation of coasta space, and the adverse effects that this may
have on the vaues of the CMA, particularly on the redtriction of access,

(i)  The potentiad effects of activities on the quality of coastd marine water;

(iv)  The ‘potentid for adverse effects from activities that dter the foreshore and/or
seabed and the implications of this for the protection of the coastal environment.

[5 17] The Introduction to Chapter 9 dates thet the council has the role of dlocating the right
to occupy space in the coastd marine areg, that is, dlocating the use of public resources for
private benefit. It dtates that this caries the onus of ensuring that these resources, and the
qualities associated with them, reman avalable for the use, enjoyment and benefit of future
generations. It records that the redtrictions on people's use of land are condderably less than
that which agpplies to the coastd marine area (due to the different presumptions under the Act
as between s9 and s. 12).

[5 18] The chapter provides for a range of activities with the emphasis, in some provisons, on
the primacy of public access and recreationdl use. It isan Issue 9.2 in the Sounds that public
access to the CMA s redricted due to the private occupation (and resulting benefits) of
coagtd space. The contribution that the marine farming industry makes to the economy of the
region and its need to utilise the CMA for its activities is recognised. Maine farming may
-. accordingly be given appropriate activity status under certain circumstances.

2% Dawson EIC 49. This provision is closely related to Public Access in Chapter 8.
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[5 19] ‘The plan recognises, however, that being able to develop the public resources of the
CMA is a privilege, and throughout the policies, there is an emphasis of control on the
erection of dructures to enable a]] users to have the benefit of coasta waters. There is a rider
in the Explanation to Issue 9.2 that there are no inherent deveiopment rights within the CMA.
wrs Dawson places particular weight on the fact that in ae& like Forsyth Bay, where the
open water has historically been used for public boating access and navigation, even though
the shordines have been developed for marine farming, the statements rdating to the primacy
of public access and recrestional use are particularly important.

[520] Objective 9.2.1 identifies that appropricte activities are dlowed in the CMA while
avoiding, mitigeting and remedying adverse effects Mr Nugent considers the concentration
of the objective on matters arisng from s.5(2)(c) of the Act is an often repeated one and does
not adequately reflect s.5(2)(a) and (b). He considers the objective contrary to Part || matters.

[52 1] Policy 1.1 smply ligts dl vaues in the CMA upon which the adverse effects of use and
development are to be remedied, avoided, mitigated. It is stated in the Explanation thet it is
intended to reflect NZCPS Policy 3.2.2 which provides a ‘hierarchy’ whereby adverse effects
should be avoided as far as practicable in the first instance, and where they cannot be avoided,
they must be mitigated and remedied to the fullest practicable extent.

[522] Of the range of policies Mr Nugent consders only Policy 1.2 noteworthy but it is an
objective not a policy. That requires that exclusve occupation of the CMA or occupation
which effectively excludes the public, will only be dlowed to the extent reasonably necessary
to cary out an activity. Mrs Dawson emphasises the necessty for the excluson and the
adverse effects arisng are matters to take into account.

[523] Meanwhile Policy 1.5 requires the authorities to ensure that recrestiona interests retain
a dominant datus over commerciad activities which require occupation of coastd space.
Policy 1.6 refers to avoiding adverse effects from the occupation of coastd space in or around
recognised casud mooring areas. Policy 1.8 refers to identifying and enabling the use of
water transport corridors. Mrs Dawson considers the access route to Wakatahuri may need to

be conddered in the light of this policy.

[524] Policy 1.12 provides some guidance by dtating that the surface water activities may be
provided as long as they do not have a dgnificant adverse effect on the coastad environment.
Policy 1.15 continues the theme of different activities being provided for in the Sounds by
identifying that a range of activities be enabled in gppropriste places, incuding marine
farming, tourism, and recregtion. Mrs Dawson considers this policy to be of little assstance
in our evaluation, being vague and general®*’.

[525] Mr Kyle condders that Issue 9.2 provides some expectation that marine farming can
occur outside of the areas dready utilised and that this is borne out by the Methods dready in
place such as the exigence vaue of the CMZ 2 zone where marine farming is contemplated as
a non-complying activity. The council could have prohibited marine farming beyond the 200

metre boundary but has not done so.

[526] Mr Kyle dso emphadses the dgnificance vaue to the nation of the marine farming
indudtry, citing in support Issue 9.2 Redriction of Public Access to the CMA due to the
private occupatior of coastd space, where the attributes of marine farming are set out. He
adds in an ord interpolation, that in goplying the precautionary principle to the activity, the

Al
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onus on an applicant is to show how they are to manage the actud- and potentiad adverse
effects of the activity. His inference is that Kuku Mara carries out the onus satisfactorily.

[5271 Mr Kyle dso considers that within Objective 9.2, there is the presumption that marine
farm resource consents may be renewed and that there is some expectation that marine
farming can now occur outdde those farms.

[528] Issue 9.3 relates to the adverse effects on the natural and physical resources of the
CMA. It notes that rigid controls are necessary in the CMA as this is the “environmental
sink” where the effects of dl activities impact.

[529] Objective 9.3.2 deds with management of water quéity so as to dlow the gathering and
cultivating of shdlfish for human consumption. :The Discussion in reldion to the Issue refers
to nutrient enrichment and waste from marine farms as examples of potentid sources of
contamination. The relevant policies, however, go beyond that objective and seek to (inter

dia):

. avoid discharges which would modify damage or destroy any significant
ecologicd  vaue
recognise and provide for the need to preserve natura character;
protect visud aesthetics,
protect Stes of significance to Maori;
avoid, remedy or mitigate adverse effects on habitats important to the continued
aurvivd of indigenous species,
avoid, remedy or mitigate adverse effects on ecologicd sysems including naturd
movement - and productivity of biota, natural biodiversty and other adverse effects

on certain areas®*¢.

[530] Issue 9.4 Objective 94.1 and policies concern the ggnificat adverse effects of
dterations to the foreshore and seabed. Protection is to be achieved through avoidance,
remedid works or mitigation. Concerns relate ‘to the destruction of benthic aguetic life and
changes®’ to naurd water and sediment movement. The Explanation to the policies
recognises that some dterations to the seabed are necessary to enable the continuation of
norma coastd marine activities The policies sk to provide for ther continuation while
controlling potentidly dgnificant adverse effects Policy 1.14 seeks that sgnificant adverse
visud or ecologicd effects of paticular fams be addressed. The rules expresdy provide for
this policy*®. Mrs Dawson considers the policies of particular relevance to sesbed
disturbance on the feeding habitat and hedth of the King Shag community a Duffers Resf.

[53 1] The degradation of coastal water quality and dteration to the foreshore and seabed are
gngled out as the causes for environmenta effects.

[532] Ovedl Mr Kyle acknowledges that the objectives and policies supporting marine
farming in the Sounds in the CMZ 2 are to be baanced againg the use of the Sounds for a
range of other activities (often competing). But the needs of the range of uses such as marine
farming are of particular importance and should be taken account of.

" 246 Pawson EIC 35.

%7 PMSRMP Volume One 9 — 16.
% Dawson EIC 39. The word “significant” in the objectives has subsequently been deleted and a Consent

Order signed off after this case was appealed. We therefore have not taken the order of its provisions into
account.
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[533] In several places in the Explanaiion cited to us, the primacy of public access and
recreationad use is stressed. Mrs Dawson is of the opinion that where the open water has
historically been used fredy for public boaing access, enjoyment, and navigation, whilst the
shorelines have been extensvely developed for maine farming, further development is not
consistent with enabling the range of activities envisaged by the plan.

[534] The Anticipated Environmental Results identify relevant criteria for conddering any
marine farm or proposd. Of those we consider the most appiicabie in this case are:

’ efficent use being made of the coastd marine areg;
the adverse effects of occupation of coastd space are to be avoided, remedied or
mitigated to the fullest extent practicable;
the recregtional vadues of the coastd marine area are to be mantaned and
enhanced;
the avoidance of a proliferation of Sructures;
the continuation of activiies which do not dgnificantly or adversdy dter the

foreshore or seabed.
Evaluation

[535] We consider most of the policies to Objective 9.3.2 are met by the proposd with the
exception of those pertaining to visua aesthetics and we have addressed those.

[536] Of the four issues identified above, we only address the first two, because the latter are
met by the proposed conditions, etc.

A Presumption in Favour of Marine Farming?

[537] We are satidfied from the cross-examination of the planning witnesses thet it is accepted
that in appropriate places in the CMZ 2 zone, provison needs to be made for sgnificant

indudries in Marlborough induding marine farming.

[538] But there is no presumption for expanson in the Chapter 9 provisons. Objective 9.2
does not promote the identification in Issue 9.2 that it is essentia for resource consents to be
able to be renewed, and it does not contain a presumption for marine farming expanson into
the CMZ 2 zone. Mr Kyle acknowledges that this is the case, accepting that Objective 9.2 is
neutrd in that regard. Mr Kyle goes on to say presumption is perhaps too strong a word, after’
all any party with aspirations to develop a marine farm beyond 200 metres from the shore

must of course obtain a resource consentfor a non-complying activity**.

[539] Wha the explanation to 9.4.1 Objectives and Policies does recognise, is tha some
dteration to the foreshore and seabed is necessary to enable the continuation of normd
coadd marine ectivities. The policies there identified are to provide a guide for the maine
farm continuation while contralling ggnificant adverse effects. Section 9.4.2 Methods of
Implementation provides Rules, Assessment Criteria and Monitoring to achieve that end®.

[540] Forsyth Bay is clearly a bay that attrects dl the interests identified in Chapter 9. It
dready has 41 marine farms and a sdmon fam within the 200 metre zone and extensons are

~_proposed and we have considered their existence very carefully. But equaly there is evidence
: »_'ffromxthe vaious witnesses for the council, the Friends and the Environment Centre, of

~

2 Kyle:NOE 3 11.
3% PMSRMP Volume One 9 - 18.
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increedng tourism and recredtion in the bay centred aound the ecologicd vaiues of and
inherent in Duffers Reef and Bird Idand, fishing, generd boating, and kayaking as well as the
utilisation of Wakatahuri as a safe and attractive anchorage.

1541] In terms of Policy 1.1 and the avoidance, remedy and mitigation of adverse effects,
many of the issues identified are able to be accommodated but some are not. The agpplication
of Policy 1.2 requires a preliminary assessment as to whether the southwestern area Forsyth
Bay is an gppropriate location or not for further commercid activity.

[542] On our andlyss of actud and potentia effects under s.104(1)(a), the Site is agppropriate
in terms of its managed ecologica risks and navigaiona risks. But it is ingppropriate in
terms of its sze, the cregtion of sporadic development, and effects on some naturd character
vaues and visud amenity. Navigation a night is dso of concern. Further, Forsyth Bay is the
sgnificant habitats of rare bird species which give the bay a didinction contributing greetly to
the qudity of its naturd character and its overdl intactness.

The Private Occupation of Navigable Space?

[543] As Mr Tear obsarves, the farm is of such a size, it is dmogt impossible not to notice® !,

A maine fam of this sze will be greatly utilitarian. It is not such a large bay tha it can be
overlooked. The boating fraternity are dready required to keep wdl clear of the line of
marine fams aong the shore and in the embayments on the western shore. Navigators under
the Kuku Mara proposad will be required to-travel for a consderable distance within the 300
metres of the boundaries of the farms and the new’ proposa in some aress.

[544] Mrs Dawson had this to say:

| accept that the presence of a marine farm does not completely prevent the public
Jrom passing through or using the water space. .I understand that marine farms
can be used for recreational fishing for some species and there would be large
areas of the Bay remaining available for free public passage. However, |
consider that the presence of a large number of buoys and the likelihood that
these will frequently be boats working some part of the site, will give the
impression ¢f public [9c] occupation of a large area of public water space in this
part of the Bay and will deter and detract from enjoyment of its public use.

Given the presence of existing marine farms around the shoreline of the Bay, and
the potential for other applications for large mid bay farms to come forward |
consider that particular regard should be had to retaining this spaciousness, the
Jfreedom of boating PGSS%%? and the potential for ongoing recreational enjoyment

of the centre of this Bay.
[545] In this case, dfter a great ded of deliberation, we consder tha private occupation of a
large area of public water space in this area of the bay is not appropriate.  We condder it will
detract from the public's enjoyment of such a naturd area

. Noise

[546] Chepter 22.0 refers to potentid adverse effects on environmenta and amenity vaues
dueto disturbance, disruption or interference.

! Tear EIC 12.
52 Dawson EIC 62. We think the witness meant “private”.
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[547] As mentioned, Mr Hegley was persuasive that the noise from the marine farm would not
have an adverse effect on the environmenta vaues identified, namdy the bird life

[348] We have no issue as to noise.
Finding

[549] On balance -we find the proposal meets some of the plan provisions, but is not well
accommodated by the application of many others. In paticular as agang the generalist
provisons of Chapter 9 we find the proposa:

' a sporadic development;

. one where the intactness of natura character elements is not preserved,
one where the intrindc values of Bird Idand are not recognised in the landscape;
one where visud amenity vaues ae downgraded in an aea of high naturd
character;
IS contrary to what other provisons of plans require.

Other Relevant and Reasonably Necessary Matters = s.104(1) (i)

Scenic Reserve Classification

[550] It is suggested by the council that we should take account of the fact that Bird Idand has

been given a scenic reserve classification®” a a matter relevant to our s 104(1)()
deliberations. We note Kuku Mara’s reference to our decison in Director General of
Conservation v Marlborough District Council®* where we held that the fact of the scenic
reserve datus of the adjoining land is not in itsdf a sufficient reason, however, to decline

those gpplications. The decision gives other reasons as wdll.

[551] The Depatment of Conservation which administers such reserves does so under
s.19(1)(a) of the Reserves Act 1977 which describes the purpose of such a classfication as
being:

For the purpose of protecting and preserving in perpetuity for their intrinsic
worth and for the benefit, enjoyment and use of the public, suitable areas
possessing such qualities of scenic interest, beauty, or natural features or
landscape that their protection and preservation are desirable in the public
interest:

[552] It is sHf evident that the scenic reserve dtatus of the idand is another matter to take into
account in assessing the impact of the proposa on the area of the proposed farm. The fact
that another authority outside of the Court has assessed the vadues of the idand in the terms of
its own legidation and found it meets most of the criteria there lised confirms the Court's
opinion of the idand - and that of Mr Rackham who addresses it in terms of a naturd feature,
and Mr Schuckard who sees it as a nationdly important significant feature for ecologica

reasons.

[553] Mr Rackham as a expert landscape witness describes the idand as a feature with great
-charm and signifi cance®. Ms Buckland makes no rdevant andyss while Mr Kyle*

B3 | Exhibit 9 NZ Gazette 1982, 2579.

254 Somerville CS 39 citing Environment Court Decision W 89/97.
2% Rackham NOE 2 1.

6 Kyle NOE 304.
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consdered that the designation was a little incongruous with its red importance — that it is not
so important for its scenic but ecologica vaue. But in crossexaminaion he acknowledges
that the idand has dements of both vaues, because it has atiracted the desgnetion in the firgt

place.

[554] We further address the issue of Bird Idand under s.6(c) and there discuss matters of
intringc  worth, scenic interes, natura features, publicly suitable arees and benefit and
enjoyment of the idand to the public. The concluson we come to there largely reflects to dl
intents and purposes that of the Depatment of Conservation.

[555] Nevertheless, we emphasise, as we did in Director-General of Conservation, tha the
scenic reserve datus of Bird Idand in itsdf is not be reason enough to refuse this application.

Precedent Effect

[556] Counsd for the Friends refers to ‘the ‘tsunami’ of further marine fam gpplications
which will follow if the Kuku Mara application is granted, thus creating cumulative effects
which the council will be unable to control. We undersood counsd in fact to be rasng an
issue as to the “precedent” effect granting this goplication might have on condderaion of
other smilar applications waiting to be consdered or under apped.

[557] The Court of Apped in Dye v Auckland Regional Council®®’ considered the concept of
precedent effect in the context of a subdlwson gpplication in a “‘peri-urban” setting. The

Court of Apped hdd:

The granting of a resource consent has no precedent effect in the strict sense. It is
obviously necessary to have consistency. in the application of legal principles,

because all resource consent applications' must be decided in accordance with a
correct understanding of those principles. But a consent authority is not formally
bound by a-previous decision of the same or another authority. Indeed in factual
terms no two applications are ever [ikely to be the same; albeit one may be
similar to another. The most that can be said is that the granting of one consent
may well have an influence on how another application should be dealt with. _The
extent of that influence will obviously depend on the extent of the similarities.

[558] The evidence edtablishes that there are dready 41 approved farms in Forsyth Bay. At
the time of the hearing there were 13 additiond marine farms gpplied for which would occupy
a further 73 hectares. In addition, there are 3 dtes under agpped covering 62 hectares

induding the 42.25 hectares Kuku Mara site®

[559] Mr Kyle makes the point that a criticdl consderation is that two resource consents for a
non-complying activity are necessxily different if the second consent ever comes into
existence, because it does so0 in the context of the existing (firs) consent. Any potentid
effects would therefore need to be viewed in this context.

[560] In the council’s opinion, a grant of consent to this applicaion may edablish a principle
that will make it difficult for it to farly and ressonably refuse consent to the subsequent
marine fams if the first is granted in certain locations Mrs Dawson expresses concern with
. the difficulties in diginguishing large aress of rdatively undifferentiasted open water space. It

57 12002] 1 NZLR 337, [2001] NZRMA 513 (CA).
% [2002) 1 NZLR 337,347; [2001] NZRMA 513,523,
2% Dawson EIC 68.
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may be difficult to distinguish the grant of one application from the grant of others in nearby
areas -~ she identifies the like should be treated alike principle as a matter which is of concern
to the council. There will be the same or smilar effects which wiil accumulate. Mrs Dawson
gives some indication that consent is favoured by the council for marine farm extenson in
embayments where there is ah-eady a big difference in natural character, as compared with a
mid bay Ste; and where there is less public use less enjoyment of the open spaces of the wide
open sea’®. But if other applications in mid-bay are approved, then there will be an adverse
accumulation of that sprawl/sporadic development. by placing the farmis sufficiently far away
from the inshore farms

Evaluation

[561 ] As Mr Kyle points out, and we agree, each proposa will differ in terms of natura
character issues, amenity vaues and ecology dthough they may have some characteridics in
common. The scde and nature of the farms will differ. The time sequence of the applications
rdative to the others will dso differ’®’. The hebitats will differ, the evidence demonstrating

there are a number in the bay®®%.

[562] Looking a Exhibit 14 and with no detailed knowledge of the other application and
goped dtes, we see that those identified in the southern sector, prima facie, may have
different implications from those immediatdy adjacent to and on ether sSde of Bird Idand.
For example, they may be discretionary activities but dso be pat of the inshore circulation
systems identified by Dr James. And those in the northern sector in and around Orchard Bay,

may have quite different effects again. As submitted by counsd for Kuku Mara, the
discretion of the hearing body is not fettered in the circumstances of this case, as there are
different effects for different stes in the CMA of Forsyth Bay. And this indeed is confirmed

to some extent by Mr Nugent when taken by counsd for. Kuku Mara through the various Stes
in Exhibit 14 in cross-examination”®.

[563] We note that the first mid-bay farm in any bay may creste a precedent in terms of a
diminution in natural character that may encourage further development alongside or
edsewhere mid-bay, but in generd terms, every new application will have different individua
-and cumulaive effects, tha when consdered in the context of the bay concerned will make
any goplicaion to a large extent unique.

[564] We find that granting this gpplication for a mid bay fam in Forsyth Bay (even if it is
the first) will not create a precedent effect.

Part IT Matters

[565] Issues under Part Il of the Act, ss.6, 7 and 8, gpply from different perspectives and in
different combinations as amongst each other. They aso apply to different perspectives from
our andysis of ‘effects under s 104(I)(@). We consider that none may be consdered to be
“double counted * for that reason®®, particularly as s5 maters identify the purpose of the
Act, and ss.6, 7 and 8 issues qudify or inform that purpose more specificaly.

oA -
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Kyle EIC 43.
%2 GilleOE 264
63 Nugent NOE 455 ~ 457.
264 Wakatipu Environmental Society Inc v Queenstown Lakes District Council [2000] NZRMA 59, 89.
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. Mutters of /Vational Importance: The Preservation of the Natural Character of i e
Coastal Environment and its Protection from Inappropriate Use and Development: s.6(a)

. Introduction

[566] In achieving the purpose of the Act, the Court is required under s.6(a) to recognise and
provide for as a matter of nationa importance. the preservation of the ncturai character of

the coagtd environment and its protection from inappropriate use and development.

[567] The words ‘use ' and ‘development ’ have been held to conditute activities which
contemplate physical interference with the naturd character of the coastal environment in
Marlborough District Council v NZ Rail Ltd*®.

[568] Theterm natural character is not defined in the Act or the PMSRMP.  The RPS in its
explanation to Policy 81.6 Natural Character of the Coastal Environment requiring
preservation of the naturd character of the coastal environment notes:

. hatural character includes the land and water ecosystems of the coast, and the
interactions. within and between those ecosystems. . . .

Open space plays an important role in the natural character of Marlborough's
coastal environment. Natural character includes the qualities which give the
Marlborough coast a recognisable ‘character.

[569] Dr Bartlett considers that the term derives ‘from the presence of natural dements with a
naturd distribution, arrived a as a result of naturd processes rather than human activities®”.
She accepts that there is a presumption in terms of favouring the ‘preservation of natural

character as a matter of nationa importance in '5.6(a)*®® and that the term means presarving

the processes and functions of the environment.

[570] The locetion and scde of a devedopment in the CMA will assst in determining the
gppropriateness or otherwise of a development on any given Ste because mar&farming is an
activity which may only be carried out in that location?®®.

Issues

. is the area in question dready affected by the loss of natura character?
is the naturd character of the environment preserved and protected despite the
development?
is the location and scae of the proposal on this Ste gppropriate?

Is the Area in Question Already Affected by Loss of Natural Character?

[571] Kuku Mara beieves its proposd on the identified Ste is judtified, particularly when
maine faams are prohibited in the CMZ1 Zone. As noted earlier the Kuku Mara witnesses
gpproach the gdting of the marine farm by reference back to a bay-wide scae, in which there is
seen to be aufficient modification overdl, and therefore further room for development.
Mr Kyle congders tha while the bay has an upper limit to the number of mid bay farms it

Y itwae
AT LI T1995] NZRMA 357,371
A %6 RF5 81.

R 27 Bartlett NOE 162.

268 |1y
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9 Golden Bay Marine Farmers & Ors v Tasman District Council Environment Court Decision W 42/01, 130.
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could sustain in terms of naturd character, in his opinion the Kuku Mara preposal does not
cross any adverse natural character thresholds, some of which will be subjective, scme of
which are more scientifically derived®”’.

[572] Mr Rackham accepts that the context of the broader bay is one reasonable perspective
from which to consder the scde and nature of Kuku Mara’s development. He concludes if
the whole of Forsyth Bay from Duffers Redf right down to Wakatahuri is viewed overdl, then

there is dgnificant modification induding the marine farm fringe dl the way up the west
coast, and across the south and parts of Forsyth Idand. In that wider context, a further marine
farm will have less effect on the naturad character of the bay. His ultimate opinion, and that of

Mrs Dawson, is however, that the proposal would have dgnificant adverse effects on the

naturd character of the mid/southwestern quadrant of the bay, thus separating out that open
space area from the inshore margins. Dr Bartlett accepts the undisturbed central portion of
the bay’ is one of the scales from which to consder whether natural character is preserved or

not*’'. In our opinion what will occur from the Kuku Mara proposa is sporadic development
in an area which has little connectedness with the inshore region.

[573] Mr Rackham observes that one of the reasons for' being conscious of the conseguences
of gpproving a maine fam in the paticular area of the Kuku Mara ste is that it does
adversdy affect exiding naurd character, in effect reducing it. Any approva therefore,
contributes to having less naturd character in the bay in the future, making the bay even more
susceptible to further development. He dates:

Natural character occurs along ,a continuum. Some places have greater
naturalness and are less modified than others. A continuum of naturainess can be
considered in terms of elements, appearance andprocesses.

The environments with the greatest narural character are entirety composed of
natural elements. In the inshore coastal environment this will mean that the sea,
shoreline and adjacent land area are free of buildings and structures. Nartural
environments composed of indigenous communities that have not been modified
by exotic introductions can be seen as having the greatest natural character.

Natural character can be considered in terms of the level of modification to the
appearance of naturalness. This will usually be expressed in terms of visual
patterns - greatest naturalness where organic shapes occur such as on a natural
water surface . . . and least naturalness where there are artificial or utililtarian
patterns such as occur with buoys on a marine farm. . . In natural character terms
(not landscape or amenity) these patterns are independent of the likelihood of
viewers experiencing them.

[574] Apat from our agreement with the expets that much of the naturd character of the
inshore region is modified, our judgment is that Kuku Mara has moved offshore into an
entirdly naturd aea, the dgnificance of which is greglly enhanced by the naturd character
vaues of Bird Idand, and the presence of the King Shag Ecological Areas throughout the bay
(and these even now are not comprehensvely identified).

[575] We have noted Mrs Dawson’s point that the natural character of the Character Areas
contributes to sugtaining the overdl naturd character of the Marlborough Sounds. In reation

=
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to that statement, we consder that this iarge farm on this particular site will begin a process of
unacceptable diminution of naturd character, in the D°Urville Idand - Northern Cook Strait
Marine Character Area. This is achieved chiefly through a sporadic development which has
ggnificant visud amenity effects Currently the area is characterised by open space, defined
by a naiondly important natura fegture.

[576] As seen under our evduation of naturd resources earlier, the ‘interruptions’ and
interactions of the inshore region, do not gpply to the habitats of the ste, or, if they do, are so

indgnificant that they can be discounted. Mr Kyle accepts that natural character is one of the
issues which is pivota in this appeal””® and he accepts too that the overreaching principle in
s.6(a) is that naturad character should be retainedfir its own sake. And he accepts that
Dr Batlett's and Ms Buckland's and Mr Rackham's evidence, and the scientists detalled
ecologicad evidence suggest that the dements of the locdity of the marine fam (the Ste and

the area surrounding) have a high degree of that character®’*.

[577] Bird Idand and al its intrindc vaues, the resources of the area, including the
outstanding landscapes relatively close by?”, make naturd character digtinctive in this area of
open water. The qudity of the character is ggnificantly high in terms of dements, processes
and sysems. This is in sharp contrast to the Austrdian Barier Reef to which Dr Bartlett

dludes and which is so damaged despite its appearance®®.

Is the Natural Character of the Area Preserved and Protected Despite the Devel opment?

[578] The proposd is not intended to adversdy affect the functioning of the marine
ecosystem, namely the water column and benthic issues because they are to be adaptivey
managed. On the evidence too it will not physicaly ham the mammas and birds. It will not
physcaly afect Bird Idand or its regf. ‘But it will not preserve the naturd character of that
aea of the coastd environment in a holigic sense, modifying the naturd character of the
seascape to an unacceptable degree because of'the pristine nature of the Ste and because the

proposed farm is s0 large.

[579] Every possble offshore natural character éttribute cited by the parties we find, indicates
a process, vaue or dement of naturd character, many of them ggnificant and most of them
without modification. In our opinion, a fam of this dze in this locaion will shift the naturd

character of the area adjacent to Bird Idand too far adong the continuum from the amost
prisine -and at a greatly larger scde.

[580] This is a very large fam in the context of a bay which has a gpedid intringc vaues —
because of the mammal species it-supports, the idand, the reefs, and the bird life, the idands
and waters surrounding it. The condderable intringc vaues of the area are worth preserving

for their current intactness.
Is the Location and Scale of the Proposal on this Ste Appropriate?

[581] The answer to this quegtion is no. It is our concluson that in refusng the consent the
council has recognised and provided for, as a matter of nationa importance, the preservation
of Forsyth Bay's naturd character and open space in the marine environment. It has correctly
deemed the proposa inappropriate in this case, because of the farm’'s location and scae.

7 gyie NOE 296 — 297.

7 1bid.

75 Appendix D to this decision.
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. Section 6{b;: The Protection of an Outstanding Natural Feature/Landscape - Bird
Island

[582] It is necessary in achieving the purpose of the Act to recognise and provide for, as a
metter of nationa importance, the protection of outstanding natura features and landscapes
from inappropriate use and development.

Issues

¢« Is Bird Idand an outdanding naturd feature?
Is Bird Idand protected from ingppropriate use and development?

Is Bird Isand an Outstanding Natural Feature?

[583] Mrs Dawson refers specificaly to the Natural Character Areas described in Appendix
Two Volume One of the PMSRMP. Mr Rackham attached it to his evidence as Appendix
1277, Appendix Two is recorded as to be referred to in the assessment for al consents across
al zones. Under the Bulwer ecosystem idand communities are recorded as didinctive, rare
and nationdly important due to predator free status. They are seen as vitd to. endangered
biota Such idands contribute to moderaidy high naturd biodiversty. Under the Marine -
D’Urville Idand -- Northern Cook Strat characterigtics, it is recorded offshore reefs support
rich and abundant reef communities?’

[584] There was some discussion as to whether Bird Island is an outstanding
landscapelfeature or not. Apparently it was origindly designated as an outstanding landscape
within the D’Urville Idand ~ Northern Cook Strait Character Area, in the PMSRMP Volume
3 = Maps notified in 3 1 July 1 995, but was deleted from the PMSRMP without, it seems,
submissions seeking that it should be. Mr Kyle was unaware of this as was Mr Rackham?*’.

[585] Counsd for Kuku Mara submits that Ms Buckland did not have the question of whether
Bird Idand could be seen as an outstanding natural festure put to her’®'. Mr Rackham gives
evidence however that Ms Buckland does not directly address issues of many recognised
aspects of landscape such as natural character, outstanding natural features and landscapes,
amenity vaues and the specific naturd features of importance at- the locd levd. Her
emphass, he maintans, is chiefly on visud amenity and he condders it does not adequatel
address the relevant natural character landscape issues in respect of the ?roposed farm?®?,
Mr Kyle confirms that Ms Buckland dedt soldy with visud impact issues™. Mr Rackharn
did address questions of outstanding landscepe and features in his evidence-in-chief.

[586] Ms Buckland who identified Bird Idand as a feature in the centre of the bay, was asked
by the Court what kind offeature. Her reply was that it is a Iandscape |sland festure (one of a
number) and the birds in flight were a sgnificant pat of that feature” so we do not accept
the question was not put to her.

277 Dawson EIC 14, Rackham EIC 7.
78 Appendix 2 - 28, 5.
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[587] Of the other idands, we note Sugarloaf, one of these, is smaller than Bird Idand without
its intrindc vaues, but it is conddered an outdanding landscape. As to Duffers Redf,
Mr Kyle was surprised that it did not aftract values such as ecologicd in the planning maps
and could only assume that this is a mapping error-2*) Given the importance placed on idands
and reefs throughout the PMSRMP, we conclude there may have been a mistake over Bird

Island also.

[588] Mr Rackham identifies that the PMSRMP |andscape assessment is a relatively
superficid, largely visual assessment concentrated on broad landscape features and as such
hes its deficiencies®®’. He states that the results are useful as long as it is understood that
they did not address many of the recognised values now attributed to the landscape by the
Court. Mr Rackham condders it is the smaller scale subtleties of this landscape and seascape
which would undoubtedly be recognised as very specia, were the bay not surrounded by even
more spectacular landscapes, by which we ‘consgder he intimates that he accepts their
characterisation in the PMSRMP.

[589] Mr Rackham observes, however, that had Bird Idand been identified as an outstanding
landscape it would have affected his opinion of the proposa to the extent it would have been
one of the consderations he would have taken into account in determining whether the area
was outstanding or not. It would have, for example, placed the neerest outstanding landscape
500 metres away from the site - instead of 700 metres at Sugarloaf™’

[590] As Kuku Mara point out, the Environment Court in Chance Bay Marine Farms Limited
Y Marlborough District Council held that despite Chance Bay not being marked in the
PMSRMP as an outstanding, landscape, it is still open to the Court to make this finding as one
of fact®®®, and that this finding was upheld on appeal®®. Counsel considers that that
conclusion would appear to be consistent with the wording of s.104 of the Act which provides
that dl matters be conddered, including plans, subject to Pat II. Counsd reiterates the
resource management regime, as opposed to previous planning legidation, has an effects
based rather than a planning focus. Mr ‘Kyle confirms some plans have made genuine
mistakes in respect of the identification of outstanding landscape features. He confirms too
that issues of fact come before the Court sometimes dlowing it to identify whether or not the

landscape is outstanding®*®.

[591] Rather than broad aress of the highest qudity, Mr Rackham considers that the Forsyth
Bay landscgpe vdue lies in the amdl naturd feetures that punctuate the area = Kaitira Point,
Rripaua, Duffers Reef, Allen Strait, Bird Idand and Sugar Loaf ~ features having great charm
and donificance  These are, he condders, smdl naturad features described as locally
outstanding. He confirms that Forsyth Bay typifies much of the D’Urville Idand - Northern
Cook Strait marine description having the typical characterigtics of reefs. stacks. and idands.
He consders that the proposed farm will not have an adverse effect on the physica qudlities
of these places as specid natural features because of distance®™'. And despite its specid
qudities, which he describes as a small but highly significant island in the centre of the bay,
he consders Bird Idand does not meet the criteria of an outstanding naturd fegture.
Although outstanding in terms of its ecologicd vaues its diminuive sze and redive
isolation he consders make it only of loca raher than regiond dgnificance. He condders
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that it would be unusud for a natura feature to be deemed outstanding if it had no aesthetic
qudities or other recognition in what could broadly be termed a “landscape’ sense. If its
material features can be based on its physcd nature, then again in his view while extremdy
interesting, it lacks anything sufficiently strong to separate it out from the broader gualities of
the Sounds. Generdly spesking, he dates, the phrase natural outstanding fearures arnd
landscapes is a phrase more rdlated to scde than to different qudities or landscapes’™. He
identifies that outstanding natural features have generdly been accepted as smdler parts of
the landscape that are often experienced from beyond their boundaries, rather than being
experienced from within — a lake or hilltop comes to mind.

Evaluation

[592] Mr Rackham accepts that Bird Island could properly be considered to be a natura
festure within the meening of s.6(b) ‘of the Act®”. Counsd for Kuku Mara set out the
definition of a festure as held by the Court in Wakati pu Environmental Soczegy v Queenstown-
Lakes District Council as a distinctive or characteristic part of a landscape®*. Counsel  then
goes on to identify tha in the firg Queenstown—Lakes Iandscape decison, the Court there
identified various criteria for the assessment of landscape®®’

[593] Counsd notes thet in the second Wakatipu landscape decision®® the Court records the
landscape witness for the council as dating when assessing if a pat of the landscgpe is an

outstanding naturd feature, naturd science factors and legibility landscepe criteria should be
given weight over dl other criteria®’. Counsd identifies that in its decision, the Court there

confirmed its preference for the evidence of the council witness.

[594] Kuku Mara submits that Mr Rackham argues that Bird Idand does not qudify as an
outstanding landscape by applying the assessment provisons in the PMSRMP and in
counsd’s opinion it should not be so dasdfied. This is not quite how Mr Rackham proceeds
as we andyse his evidence.

[595] Mr Rackham identifies the outstanding landscapeffesture criteria identified throughout
the case to be:

. tangata whenua vaue,
legibility;
expresson of its formation;
popular recognition by the population;
aesthetic;
transent vaues (there one day and not the next)
ecological®®

[596] The criteria do not appear to be very different from those identified in the first Wakatipu
decison. In Mr Rackham's view the idand does not quite meet some of the criteria to be
identified as a regiondly outsanding naturd festure. But he judges his assessment of the
idand’'s outstanding qualities to be extremey’ borderline - at the top end of the scale -
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acknowledging tizat the Court may think otherwise when considering dl the facts and came to
a different conclusion™

[597] On noting that naturd character is an intrindc dtate, the witness agrees that Bird Idand
makes a natural character difference to an area of open wates in the bay. He agrees that the
idand has a special intrinsc value which he cdls “the bird factor ”, clearly part of the netura
character and an ecologicd component contributing a vita component to the nature of the
bay’™. He considers an thet it is extremely interesting because of its mid bay location. It is
most notable when it has the sea horizon behind it*®!. And because of its position it can be
seen from most parts of the bay. What stands out, he states, is a mid bay island which is quite
unusual for the Sounds and its silhouette is often the most dominant characteristic ... **

[598] We therefore regpplied the criteria to decide this issue of-fact, including the geological/
topographic digtinction added in the second Wakatipu decison. We do so by incorporating
some of the attributes identified by the other experts on natural character issues.

Natural Science Factors (ecological and dynamic natural components)
Ecological

. it supports an abundance of biodiversity - @ least 9 bird species on a smal idand
seen as an outstandin , characterigtic in these terms for this confined area of the
Marlborough Sounds’ [3

. it is the only idand W|th|n the confines of the Pdorous Sound surroundings with

such a diversity of seabirds®®;

it is an idand refuge for a naiondly threstened specxes

it is important for its specid intringc vaue -the bird factor

it is sustained by a dramatic (dynamic) seascape”’;

it is important not only in terms of the birds it currently sustains and its predator

free habitat, but dso because it is a Structure (stacks) WhICh lends itsdlf to nesting

and other matters of behaviour by certain bird species®®

. it has transent vaues (birds in flight) contributing a V|td component to the nature
of the bay>®

. its reef is of such ecolo 1ca1 value that it attracts a recommended buffer zone by
the Cawthron scientists®

. Geologically and Topographically Distinct

. it is an obvious terr&stnd remnant of one of the most submerged parts of the
Marlborough Sounds
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) the smdl rocky dtacklets inthe wider open marine environment comprise a natura
area of great significance *'-
it is made up of a redf and dacks conddered to be one of the landforms
contributing to the natura character of the area, and seen to be visually and
scientifically important®'?;
it has sdf-evident, deflnable boundaries.

Aestheric Values

it has atracted a designation (Scenic Reserve) under the Reserves Act 1977, a
desgnation identifying it as a feature of scenic interet or beauty, and naturd
feature or landscape of such, dSgnificance that its protection’ and preservation is
desrable in the public interest;

it is notable when it has the sea horizon behlnd 1t314
it is located in a dramétic (dynamic) seascape®

. Memorability

it is a mid bay island which is unusud for the Sounds and can be seen from dl
parts of the bay — it Sands out in certain conditions and its slhouette is often the
dominant characteristic®'®.

[599] We conclude that through the application of these criteria Bird Idand is anoutstanding
natura festure.

[600] In making these findings we hasten to accept Bird Idand is not a large natura festure of
great beauty; rather its diminutive sze may be ‘seen as introducing a ‘David factor to the
‘Goliath’ outstanding landscape seen in the background in Photomontage VPT 2.

[601] At the outset of his evidence, Mr Rackham records an extract from “ The Story of the
Marlborough Sounds Maritime Park” published by the Marlborough Sounds Maritime Park

Board which records as follows:

It is the only large land area that is at present sinking and not risng from the

seas, though it is not just this fact which creates their spectacular appeal. These
are young mountains, a continuation of the Richmond range to the south, that

have been tipped untimely into the ocean. Ridges rise from the sea through razor-
back reefs that lead to crested parks, while quiet tongues of water become
labyrinths of shimmering sea until all the land at times appears to be nothing
more than a series of peaked islands.™

[602] Mr Schuckard, we note, identifies that razor-back rocks are dfesture of Bird Idand.
And the story otherwise (depending on the ‘wegther) is reflected in both Mr Rackham's and
Mr Schuckard's photographic evidence’®. Mr Rackham's photograph is teken from the
gpplication area.
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[603] We conclude that Bird Island is an ouistanding naturd feature set in a landscape which
is outstanding depending where it is seen from. Being an outdanding naturd feature 200
metres closer to the dte of the proposed farm, in our view, Bird Idand strongly reinforces the
natural character cf the gSte in its present dtate. if the proposa goes ahead depending where
the idand feature is viewed from, ii will be seen across, or together, with a sea of floats.

Is Bird Idand Protected From Inappropriate Use and Development?

[604] The reef is ‘potentidly protected: The .birds are largely protected” Only the visud
amenity of the idand is not protected.

Section 6(c): The Protection of Areas of Significant Habitats of Indigenous Fauna:
A Matter of National Importance: The King Shag Habitat in Forsyth Bay

[605] Counsdl for the council draws dtention to’'the fact that s.6(c) requires ‘protection’ from
the activity as an imperative. It is not qudified by the words inappropriate subdivision use
and development so the gppropriateness of an activity or otherwise does not enter into the
discussion as it does in s.6(a) and (b).

[606] A consderation of some importance is whether the proposed maine farm would
impinge, dther in operation or ecologicd effects, on the habitat of the King Shags in Forsyth

Bay.
| ssues
[6071 The following issues became clear from submissons and evidence:

is Forsyth Bay a sgnificant habitat for the King Shegs?

will the changes caused by the marine farm represent a failure to recognise and
provide for the protection of the'-Ki-ri%' Shag habitat as required under s.6(c)?

what are the consequences if tHey do '

Is Forsyth Bay a Sgnificant Habitat for the King Shag?

[608] The definition of the word habitat in the Definitions section of the PMSRMP dates:
Habitat means an area where an organism or population normally occurs.*

[609] The provison in s.6(c) therefore requires protection of an area where the King Shag
normally occurs.

[610] In Minister of Conservation v Western Bay of Plenty District Council®' the Court there
condders criteria for determining whether a habitat is dgnificant or not. Counsd have not
had the opportunity to evaluate that decison so we have proceeded on the facts of this case,

consdering that these facts are not far removed from the criteria st out in Minister of

Conservation.

7% Nugent EIC 10.
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[61 1] It is helpful to revist Mr Mdvilles expandon on the criteria for incluson of the King
Shag in the ITUCN “redlist” as a vulnerable species.

’ the population size is estimated to number fewer than 1,000 mature individuals;
populations have a very redricted area of occupancy (tjpicaly less than 20 square
kilcmetres) or number of locations (typicaly 5 or fewer);
it is prone to the effects of human activities or stochastic events within a very
short term period in an uncertain future;
it is thus capable of becomlng Critically Endangered or even Extinct in a very
short time period®*

[612] From the evidence we conclude that Forsyth Bay is a dgnificant habitat for the King
Shag. Duffers Reef a its entrance is the only breeding colony in the bay. It is edtimated as
supporting approximately 204 birds out of a population of 650 in New Zedand. That figure
comprises 30 — 34 breeding pairs @& Duffers Reef with a recruitment of 25 — 30 fledglings.
On Mr Schuckard's figures, Duffers Reef gppears to have the highest number of fledglings,
accounting_for dmogt haf the number of chicks which could be noticed per annum in the

sudy period®®.

{613] Up to 2 kilometres away from Duffers Redf, the fledglings ae seen swimming in
Forsyth Bay and adults often take a bath prior to leaving for a feed®™. Further, Figure 2 of
Dr Batlett's evidence, attached as Appendix B to this decison, taken from the PMSRMP
and however inadequate, shows King Shag feeding (ecologica) areas throughout the bay

In addition, King Shags have been seen feeding in and around Bird Idand and once in the ste
of the proposed marine farm®?. DrlLalas acknowledges that, for whatever reason, the
proposed farm is in one ‘of the more preferred feeding areas in terms of dives per square
kilometre™’. About 30% of King Shags feed within 6 kilometres of Duffers Reef and Forsyth

Bay is induded within the range %,

[614] Dr Ladas dates however that Forsyth Bay is not a mgor feeding habitat for the King
S}hag329 Beatrix Bay provides a grester attraction. Kuku Mara submit, tha the higher quahty
feeding grounds are more important to the shags than feeding grounds closer to the colony

[615] In our opinion, it is not the issue as to whether Forsyth Bay or Beatrix Bay has the better
feeding ground. Forsyth Bay is a feeding habitat with a breeding ste included (one of the
few), and Bestrix Bay is another habitat with feeding grounds. Comparisons of one habitat as
agang another are not helpful in this context. Dr Laas, as a biologist, agrees that al species
need a speciaist habitat™

[616] Duffers Reef aso appears to support the highest number of fledglings. There is some
acknowledgement from Dr Laas that the best birds are those that are likely to raise chicks
that those that can supply the best food quantitativdly and quditatively are likey to be the
most successful birds: that the birds that do this are likdy to be those that have the most
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efficient method ¢r success rate in getting food™?. Forsyth Bay may -herefore be sgnificant
in that regard = but we do not know.

[617} We conclude Forsyth Bay is a sgnificant habitat for the King Sheg.

: WIll the Changes Caused by the Marine Farm Represent a Failure to Recognise and
Provide For the Protection of the King Shag Habitat?

[618] The issue is whether the area where the King Shags occur is sufficiently protected as a
result of the effects of the activity which will encompass, the didribution area as wel as the
qudities which sugain the King Shags within it. -

[619] Dr Ldas has suggested introducing breeding platforms in Besdtrix Bay to encourage
digribution of the King Shags. This has been done in Otago Harbour with some success.
There is another school ‘of thought that if the marine fam does cause the King Shags to
switch prey (which is denied given the location and scde of the farm and the protection of the
Bird Idand reef) then prey such as is avalable to and used by the King Shags on the Trio
Idands will compensate.

'£620] Mr Schuckard estimates each 40 hectare ‘marine farm to conditute 0.5% of the total
feeding area, assuming al the water space between 20 and 40 metres in the feeding range is
being utilised. Counsdl for Kuku Mara uses Mr Schuckard's figures to extrapolaie a possble
reduction of birds given the reduction of feeding area caused by the fam placement under a
worgt case scenario, concluding that the farm would cause a reduction in ‘the populaion size
of 0.32 birds®®.

[621] We have some difficulty with counsd’s calculation of a possble (worst case scenario)
reduction in King Shag population of 0.32 birds™*. We understand the 75% figure used in
this cdculaiion to be Mr Schuckard's estimate of the number of birds leaving from and
ariving a Duffers Reef in particular directions and not a percentage of birds feeding in a
particular area. Further, we understand the 240 square kilometres to be the sze of the area
visited and are unclear how it relates to the 75% figure referred to above.

{6221 For the reasons outlined and because the calculation was not put to the expert witnesses,
we st this cdculation to one dde.

[623] Dr Ldas considers that mussd farms can provide a new and additionad food source
other than witch for King Shags®’, whils Dr Barlett consders the possble ahility of King
Sheg to switch prey is an adaptation of King Shag which, should it happen in the area of the
proposed farm,, would, indicate that its habitat is indeed preserved, and -that clearly species
other than witch flounder must be a pat of ther diet3*® Dr Ldas notes spedificaly that
before the Laas and Brown study of 1998, witch had not been recorded as the prey of King
Shags -they essentialy fed on reef fishes®.

[624] Any activity which causes the King Shag to switch prey does not seem to us to preserve
an dement of the habitat, which is the strong imperative of s.6.
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[625] The King Shag feed, it seems, over a muddy substrate in water 21 — 40 metres deep,
which is not gencrally known to sustain the witch flounder. Witch normdly favour coarse
substrate such as is demonstrated by the reef a Bird Idand. Mr Schuckard consders that the
outer Sounds have a less muddy substrate compared with the inner Sounds?®. Dr Gillespie
considers the muddy substrate to be typica of the Sounds™, If this is <o, why are witch
feeding randomly/sdectivedly over a muddy subdrate in Pelorous Sound as identified in the
evidence of the scientists? Mr Schuckard consders that before the habitat is preserved the
question to be answered is what percentage of the feeding habitat between 4-10 kilometres
away from Duffers Reef is coarse subdstrate, and what is more muddy? He concludes the
foraging areas are reasonably discrete and somewhat Jocalised Suggesting habitat
requirements. There are possble changes of patch&s where King Shags feed. The Kuku
Mara site might be important today but not tomorrow®*® (and vice versa).

[626] Dr Laas dates:

we don’t know whether they are going to a particular site with the site
selection, and eating what is there, which happens to be witch, or whether they
are going to places where they know witch is.  The two are different. But in a
context ofconservation management, which of those is correct does not matter.

[627] In being asked whether, or not feeding grounds for the King Shag are where witch
flounder are most commonly found, Dr Ldas dates.

In trying to answer this | am bemused because the seafloor in this 20 to 40 metre
range is mud and from Livingston's study of flat fish in Wellington Harbour, she
found that the preferred bottom type for witch was coarse sediment so the two

don 't fit together.>*!

[628] Dr Laas dso acknowledges that neither he nor Mr Schuckard have established why the
King Shags are going to particular locations to feed. But in dlscussng the Stewat Idand
Shags, he states their diet, to some extent, represents what is available®*

: What are the Consequencesif the Changes Represent a Failure To Recognise and
Provide For The Protection of the King Shag?

[629] We do know that the Duffers Reef King Shag population has remained stable after the
introduction of marine farms (850 metres away). We note that these fams are al around the
perimeter of the bay and quite likely to be located above the coarser substrates favoured by

witch flounder®”. In a worst case situation, the King Shag could switch prey.

[630] The Depatment of Conservation which is responsble for overseeing conservetion
programmes for rare and endangered species was not represented at this hearing. If there is
anything other than the two conditions proposed, which should further recognise and provide
for the protection of the habitat, then we are unclear as to what they should be.
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Evaluation

[63 1] In terms of King Shag sdection as to where they forage, and in particular the feeding
location we were left unclear.

[632] On some issues we found Dr Laas and Mr Schuckard agreeing, and- in others this was
not the case. We found some statements of both witnesses contusing and possibly a one
point contradictory.

[633] But in his suggestions to mitigate agang any adverse effects which might arise from
marine fam development, Dr Ldas consders

[a] monitoring of King Shags should be undertaken before and during the
development and operation of the farm;

[b] anuad monitoring of nest numbers and diet in dl King Shag colonies should be
undertaken.

[634] Dr Ldas condders comparisons between nest numbers and diet would highlight any
anomdies which might be dtributed to'the new fams and results would be applicable not
only to Kuku Mara, but to al new farms in the Marlborough Sounds. Dr Laas condders thet
his recommended monitoring will detectany sgnificant changes in the King Shag population.
These, Dr Lalas dtates would need to be interpreted against any distribution increases
resuiting from the use of the proposed nesting ‘platforms™*.

[635] The evidence demondrates that the Pelorous Sound Shag population has been stable for
some time. The witnesses acknowledge some movement between colonies over that period
but not a sgnificant change in tota numbers. Mortdity and recruitment are in badance. Both
Dr Laas and Mr Schuckard see this Stuation as remarkable. Neither have an explanation,

and both agree that this is one of the areas ‘which requires further study.

[636] The fundamentd question therefore posed: by both Dr Laas and Mr Schuckard is why a
population of only 650 hirds is able to stay stable and maintain itsedf over such a long period
of time?

[637] In a discusson which followed his evidence, Mr Schuckard was asked what information
was required to understand the potentid, impact of a marine farm on the feeding habitat of the
King Shag. The following points arise

a study concentrating on the breeding period and the rearing of chicks and why
such a smdl propertion of the totd population is participating in this exercise -an
identified bottleneck for the survival of the King Shag;

a dudy to identify whether the feeding area is evenly used by breeding and non-
breeding birds;

a dudy to underdand if the activity in and around the proposed farm will push the
King Shag to a higher flight levd ~ possbly causng the birds to miss out on
Bedtrix Bay as a feeding ground;

particular studies focussing on the ecology of the prey pecies,

a dudy to determine the randomness or otherwise of King Shag foraging.

[638] Mr Médville dso discusses the lack of knowledge of King Shag acknowledging that
even for wha is perhaps one of the mos fundamentd issues, feeding distribution within
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Forsyth Bay, there is a lack of information. He notes the dangers of using sngpshot studies
(such as those used to determine King Shag feeding areag as the basis for certain planning
guiddines in the area as it may provide a false sensc of security regarding aress where shags
are not recorded by Schuckard.

[639] Dr Laas, while agreeing that gaps existed in the knowiedge base cautions the Court on
the need to differentiate between knowledge which is important for [conservation]
managemenf and that which is merely of interest to ail ornithologists, so we need to
distinguish berween what is pure science hnd what in this case would be applied science.

[640] The Court has, in this example, some difficulty in dearly identifying the boundaries
between the two forms of knowledge and where the baseline studies identified by
Mr Schuckard might fdl. .In view of the increasing pressure on Peorous Sound from the
indugry (much of it in identified King Shag feeding grounds) and in view of the unrdigbility
of the data of the didribution of the King Shag populaion in Forsyth Bay, we reman
concerned.

[641] In respect of the studies suggested by Kuke Mara as conditions of consent,
Mr Schuckard was asked whether that sort of information might not be useful. He replies:

. | would endorse any study done, prior to the establishment of a marine farm
because | never said that I’m against this farm. If the outcome of the study shows
it's not detrimental to the King Shag.

[642] Mr Schuckard further States:

... Therefore | am not feeling comfortable with slicing up what 1 call prime feeding
habitat and see in these small parts what’s happening. | like to have the overall

picture. 343

[643] From these Statements, several consderdiions arise. Firg of dl, Dr Ldas datements do
not appear to relate to studies undertaken prior to commencement of consent. The conditions
suggested by Dr Ladas dso fdl wdl short of what is envisaged by Mr Schuckard. We note
that the issue of adaptive management or, conversdy, the requirement for extensve basdine
dudies prior to commencement of the consent was not put directly to Dr Ldas. Fom his
ultimate conclusion, however, (quoted below), we can only assume that Dr Lalas is
comfortable with the approach of adaptive management -~ as the farming develops.

[644] On the other hand, Dr Laas who comes to the concluson he does that the proposed
fam will ‘not have a significant effect on the King Shagpopulation, does suggest monitoring
of King Shag should be undertaken before and during the development and operating of the
proposed farm. Dr Ladas must, by implication, be confident tha there is sufficient basdine
data to commence marine farming a this dte.

[645] Further, as the conditions agreed to by Kuku Mara are foreshadowed in the PMSRMP
and ae likdy to be imposed on other marine farm applicants, could the various issues raised
by Mr Schuckard, be studied by Kuku Mara (and others), once consent has been granted but
prior to its commencement?

35 Schuckard NOE 418.
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[646] The Court is mindful that there are few King Shags left worldwide and that such a large
number of those remaning birds inhabit Duffers Reef. We conclude it is important we do not
introduce any development that puts this population at risk.

[647] It is Kuku Mara's postion that until the marine farm was actually in the water, how is it
possible to show any adverse effects - in counsd’ swords jr iSdifficuit t0 prove a negative.

[648] We consider this hypothesis to be valid only when a number of preliminary questions
can be satisfactorily answered. These questions include:

Is there enough base data to satidfactorily determine the effects (adverse or
otherwise) ofthe proposed activity?

If adverse effects do arise from the activity, are they likely to be serious?

If the. activity is modified or discontinued, are any adverse effects able to be
reversed over time?

[649] Kuku Mara consider that any effects on King Shags, identified after farming
commences, may be mitigated by adapting (probably by reducing ether the size or the
. intengty of) the faming operatiion. This may be an adequate response if this particular farm
" was the only mid bay farm to occupy King Shag feeding areas.  From the maps supplied to us
by the council, however, and from Figuré 2 appended to Dr Bartleit's evidence, we note
- severd other marine farms (either under application or granted and under apped) are ether
: gted in, or adjacent to, the King Shag feeding areas identified by Dr Bartlett.

[650] We have not been told who dl applicants ‘are®*, but it is reasonable to assume that they
are not dl the Kuku Mara Partnership and we. have no idea whether they are likey or unlikdy

to agree to reduce the scaléintensty of their maine faming operation if the King Shag
population shows signs of dress. We do not know either, if these other gpplicants are likely
to adopt adaptive management techniques arid conditions.

[65 1] Furthermore, we anticipate difficulties in being able to attribute any adverse effects on
King Shags to a particular marine fam ste and difficulties in differentiating between site
specific effects and accumulated effects from any other fams that may impinge on King Shag
feeding aress.

[652] Mr Méville had smilar resarvations.’

Whilst regular monitoring of the breeding populationis clearly desirable it
remains unclear to me how any changes in numbers, either up or down, might be

related to musselfarming activities,, even if a wide range of other parameters such
as water gquality were monitored over a wide area, not just within farm.. Should

mussel farms have a detrimental impact on King Shags it is more likel'y that this
will be a cumulative impact, rather than the result of a single operation. 7

[653] Notwithstanding what we have aready said in respect of actual or potentia effects on
King Shags from this Kuku Mara ste we find that in keeping with the precautionary
principle, which gpplies in the CMA under the NZCPS, it would be prudent that these studies
(identified above) be done as basdine sudies, prior to the commencement of any mid bay
marine faming in Forsyth Bay.

M6 Apart from Sanfords in Orchard Bay and McLab which has an interest in the Bird Island sites
#7 Médbville EIC 10.
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[654] While Stewast Idand Shags have progpered aongside busy shipping lanes, we note that
the Duffers Reef colony of King Shag has chosen an isolated place to live and breed and have
chosen witch flounder as its predominant prey. We were cautioned by Dr Ladas not ig
atribute human logic to the King Shags and are mindful of his caution®*®.

[655] Dr Gillespie makes the point that the farm may change the food web by enhancing
different predators so that links in the food web may be changed, but there may be an overal
adaptation ~ it’s very complex. Any change to the food web may be incondstent with the
imperative of s.6(c) but we had no direct evidence on the issue or submissons on the issue.

[656] We do know that a consenting authority’s ability to adequately recognise and provide
for the presarvation of such a sgnificant habitat would be greetly enhanced by the completion
of adequate baseline studies prior to the commencement of mid bay marine farming close to

King Shag feeding aress.
Finding

[657] We make no finding on this occason and the issue of the protection of the King Shag is
not one we intend to take into account in the exercise of our discretion under s. 105( 1)(c).

[658] We have andysed the issue as carefully as possble given the evidence and whilst there
are many unanswered questions, there are no identifiable adverse effects.

[659] Already this hearing has advanced knowledge of the King Shag. It may be tha by the
next hearing of relaied appeds that knowledge will have advanced even further and will
answer some of the questions we raise.

[660] We condder the Depatment of Conservetion, the council and the industry should
address the issue collectively, given the concerns raised and because of the uncertainties we
have established.

»  Sections 6(€), 7 and 8 Cultural and Treaty Issues

[661] Under s.6(e} as a matter of national importance, in achieving the purpose of the Act,
consent authorities, are required to recognise and provide for the rdationship of Maori and
their culture and traditions with ther ancestrd lands, water, dtes, washi tgpu, and other

taonga.

[662] In addition, under s.7(a), consent authorities shall have particular regard to kaitiskitanga
which is defined under s2 as

kaitiakitanga means the exercise of guardianship by the tangata whenua of an
area in accordance with tikanga Maori in relation to natural and physical
resources, and includes the ethic of stewardship:

[663] Further, under s.8, in achieving the purpose of the Act, consent authorities shdl take
into account the principles of the Tresty of Waitangi. The principles are undefined but have
been submitted by Kuku Mara to include ‘partnership, which in this case we were told found

expression in deding with the tangata whenua in good fath, making a genuine effort to

~

¥8 1 alas NOE 72, 95, 98.
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consult and see the other perspective®®. Recognition of the protection of rangatiratanga is
another principie addressed as is another, mutual benefit.

[664] It was explained that Forsyth Bay is within the rohe known as the Te Tau Il O Te
Waka A Maui — The Prow of Maui's Canoe. Within the rohe there are a number of iwi
groups, including Ngati Koata, Ngati Kuia, Rangitane, Ngati Rarua, Ngati Tama, and Noati
Toa.

[665] Evidence was given by Mr J Elkington; a member of the Ngati Koata iwi and a member
of the Kuku Mara Partnership. He states tha the rohe of Ngai Koata, includes the idands
and waters around Rangitoto ki te Tonga (D’Urville Idand) in the western Sounds, and
extends to the east to the outer Sounds, including Forsyth Bay. Ngati Koata acknowledge the
relationship that other iwi have with the area, but firmly hold the bdief that they hold the

mana Whenua, the right to speak, for the related Forsyth Bay lands and waters.

[666] Mr Elkington recognises thet dl iwi ‘within Te Tau Ihu have lodged dams with the
Waitangi Tribuna as to the’ ownership of the foreshore and seabed in the region. He explains
in recognition of these clams, that Kuku Mara Partnership has drawn up a written Statement
of Intent for implementation in respect of dl its marine faming applications, indluding those
in Forsyth Bay. This document:

identifies consents should be for a limited period of 10 years which could dlow
Issues such as completing claimsto be resolved; and
puts in place an ongoing consultation process with affected iwi.

[667] Kuku Mara condder as a result that there is no reason why, from, the tangata whenua
perspective, the consents applied for should not be granted.

[668] Evidence on the cultural and treaty issues raised by relevant iwi was adso given for
Kuku Mara by Mr B' Mikaere, consultant on-environmental and’ culturd projects to the
partnership. He gives his support to the gpplication. It is Mr Mikaer€'s opinion tha the
patnership in deding with the tangata whenua in good fath has made a genuine effort to
consult, which conditutes an accepted methodology for the expresson of the partnership
“treaty principle” inaction. He understands to6 that the partnership has made provison for
iwi participation in its operations and that some iwi have, in fact, taken up the offer.

[669] Mr Mikaere makes the point that no evidence has been produced by any of the iwi
groups as to the exact nature of the customary use rights for Forsyth Bay. For example if it
has been a traditiond fishing or kai moana gathering ground, like al Maori resource aress it
would have had a specific name and atached traditions and the Kuku Mara Ste does not have
these. It is Mr Mikagré's concluson that iwi issues had been dedt with in a proper and
effective manner and there is no culturd reason why the consents sought should not be

granted.

[670] The Noati Kuia iwi was represented by Mr J H (Uncle Jm) Walker. Ngati Kuia objects
to the proposd on the bads that it clams tino rangdiratanga in the aea. Mr Waker gave
evidence of his ancient people living & Wynens Point where the saling ships and boats
coming from England moored close to the access to Forsyth Bay. He identified that Forsyth
Bay - the Titirangi arearthe whole of the bay and the offshore idands are important to Nt
‘Kiiia. The area of Forsyth Idand, for example, is known to Ngati Kuia as Titirangi — a sky

Sfull of birds, which creates evocative imagery for the area punctuated by Bird Idand.

39 Mikaere EIC 8.
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{671] Mr Waker :akes his spiritudity from Mt Stokes (Owere). He and his family were
rased a? Anakoha Bay and went to school there. Fishing the area and gathering shelfish
throughout the region were a sgnificant part of ther life in this region, because thot s where
the fish were. His people were also located at Guards PassAlien Strait, to supply the saling
ship captains with timber from the surounding hills The family camped & T7ipuru, z
beautiful beach on their journeys around. Mr Waker holds dear every memory of his life in
the Forsyth Bay area.

[672] Mr Wadker is not comfortable with Mr Elkington's cam to Forsyth Bay as pat of
Mr Elkington's iwi. He states Mr Elkington’'s grest uncle came into the area, S0 he is part of
Mr Walker's huia - ie Ngati Knia, Cross-examination of Mr Elkington confirms that through
whakapapa, he can link to Ngati Kuia ‘Mr EIki-_ngton sees Ngati Koata and Ngati Kuia as
intermixed sharing their resources with esch other™

{673] But Mr Elkington gave evidence that as recently as November 1994, in the settlement of
the Ngati Koata Treaty of Watangi clam to Takapaurewa (Stephens Idand), the Crown
acknowledges Ngati Koata's tangata whenua and mana whenua Satus ‘for the rohe area he
describes. This includes Forsyth Bay.

Evaluation

[674] Mr Waker was the only member of an iwi to appear in opposition to the proposa. He
assarts rangdiratanga status for Ngati Kuia in the area, but in contradiction to that assertion,
we have Mr Elkington's statement that Ngati Koata is recognised in a relaively recent Crown

Deed as having the right to spesk for Forsyth Bay.

[675] In being, questioned by Mr Browning, Mr Mikaere states that if Ngati Kuia have some
land-based kaitiaki concerns to do with an occupation and lookout site on adjoining land, it
does not impinge on the ste of this marine faam application because there is no use of land
based facilities in Forsyth Bay®*!. This is not rebutted by Mr Walker who gave evidence after
Mr Mikaere. In addition, Mr Elkington’ mekes mention that Ngatii Toa, Rangitane, Ngati
Rarua and others dso believe that they too have mana whenua datus in the bay — a statement
which raises questions about the Deed of Settlement 1994 and its determination of the rohe of
Ngati Koata. We conclude, whilst very respectful of Mr Waker's case, that as a rangatira he
has the right to spesk. But so does Mr Elkington as mana whenua.

[676] Thus none of the evidence advances Ngati Kuias case very far. Generdlised  Statements
about rangdiratanga status in Forsyth Bay do not asss. There are no cdams to or traditions
in respect of any fishing locations in the bay that may be associated with the iwi, even without

landbased activities. We find no evidence of ahi kaa by Ngai Kuia in this bay. There is no
evidence that Ngati Kuia exercises any traditiona rights in the area, unlike Anakoha Bay*>.

[677] On the other hand, the Kuku Mara Partnership has put out a positive solution to what
the company is prepared to do as againg the day when the conflicting clams to the foreshore

and sesbed are resolved — namdy the consent is limited to a period of ten years In the
meantime Kuku Mara dgnd that if it has to ded with a traditiond owner ingead of the

Crown, it will enter into new negotiations with whoever is gppropriate in terms of new lease
arrangements.

e
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Findings

[678] We find that Ngati Kuia has not made out a case againg the Kuku Mara proposa in the
context of this particular case.

Section 7: Other Matters -Amenity and Quality of the Environment

{679] Section 7 requires the Court to have particular regard to:

(¢)  The maintenance and enhancement of amenity values:

()  Maintenance and enhancement of the quality of the environment:

[680] The Court in Golden Bay Marine Farmers’> endorsed the Court's finding in the
Wakatipu Environmental Society fne case®™ that visud amenity landscapes are an issue to be
addressed because they are important in respect ‘of identified amenities or because there may
be modification to an area of otherwise outstanding natural character/landscape which brings
them more precisdy withinthe provisons of's.7.

[681] We have concluded under our assessment of visud amenities that the proposd will have
an actual and potential effect on visud amenity values. Here we conclude it will be mgor and
adverse. The proposd will not maintan or enhance amenity vaues or the qudity of the
environment and it cannot be mitigated. It needs to be avoided atogether.

»  Achieving the Purpose of the Ad:, Section 5 Issues
’ Enabling Further Economic Wellbeing

[682] Mr J Marr, Managing Director of Aqua, ‘King Limited and ‘a partner in Kuku Mara
Partnership, who has been marine farming: for: 12 years gave evidence on economic issues as
they daffect the Partnership. He expectsyield at full development from the proposed ste to be
gpproximately 2,600 tonnes of green shell mussdl per year. This will create a substantia
increase in the company’s workload and, will lead directly to further employment a the Okiwi
Bay Aqua King based operation. Approximately 50 per cent of the tota estimated production

from the Forsyth Bay will be processed in Marlborough.

1683] Mr A Tadley, a Director of Tdley's Fisheries Ltd dso gave evidence on behdf of the
appdlant. His company currently operaes two mussel processing plants whose annual
combined production is approximately 7,000 tonnes. All of the company’'s mussels are
sourced from the Marlborough Sounds. The company’s smdler plant is located in Motueka
and concentrates on the production of marinated mussd. That plant employs a tota of 21
people per shift and operates, depending on the season, either one or two eight-hour shifts per
day. The largest factory is located in Blenheim and can be operated 24 hours a day, Sx days a
week, and employs a total of 42 people per shift. When operating at capacity a total of 84
persons are employed a the factory per day. The Blenhem factory has a maximum daily
capacity of 60 tonnes and the Motueka factory has 20 tonnes.

[684] Mr Tdley identifies thet both of the company’s factories generaly run at less than the
¢~ design capacity and therefore have the ability to process more mussds than are currently
_being processed.

*3 Environment Court Decision W 42/01, page 13 1.
33120001 NZRMA 59, 101.
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[685]Mr P Lupi. Executive Officer for the New Zedand Musse! Industry Counci!, gave
genadig evidence in support of the gppdlant. It is his evidence that the mussd industry
sems only to be limited by the ability to produce mussels. because export demand is
condantly incressng. A foresght strategy produced in 1998 by tie industry council indicates
that by 2010, based on an annua increase of 7 per cent, the industyy will earn NZ$250 million
from exports and a further NZ$35 million from the domestic market. Mr Lupi concludes that
while the industry could increase by 7 per cent annudly over a least the next 10 years, one of
the biggest chdlenges will be to provide enough product to meet the demand.

[686] Mr G Butcher, a consulting economist to. Kuku Mara, provides an assessment of the
likely economic impacts of the proposed inane farm on both the Marlborough and New
Zedand economies. It is his evidence that the shortage of product. has only been one of the
factors leading to recent price rises (returns to growers have risen from around $500 per tonne
in 1998 to in excess of $1,000 per tonne in 2001 figures), with exchange rates, surplus
processing capacity and market perception of the product aso of importance. Given the
expected decline in the internationd “wild” fish supply, the industry could expect an upward
long-term price trend for mussas. The factor most likdy to lead to a decline in mussd prices
is not growth of domestic production, but changes in internationa consumer taste, any decline
in product quality, and production of competing product.

[687] Mr Butcher's initid esimate of the economic effects arisng from Kuku Mara’s project
suggests that operation of the proposed farm is expected to generate directly 8 jobs and $2.1

million per year of added value in the region, while processng will generate directly 3 1 jobs
and $1.2 million of added vaue in theregion. With the indudon of downstream effects the
totd regiond effect of farming and processing is expected to be 54 jobs and $4.2 million per

year of added value ($3.4 million if the price, to growers is $700 rather than $1,000 per tonne).

The total effect on New Zedland is expected to be an increase of 122 jobs and $7.9 million per

year of added vaue for the farm ($7.1 million if the price to growers is $700 per tonne).

Evaluation

[688] It is dear from the economic evidence, tha mussd farming. and processng is a
sgnificant pat of the Marlborough economy, (around two-thirds the sze of grape growing
and wine making). It has the potentia to become an even more sgnificant component.

[689] It is Mr Butcher's evidence that the significant increase in employment generated by the
proposa suggests that the Kuku Mara project will asss the community to provide for its

socid and economic wel being.

[690] No witness disagrees with the economic evidence and flow-on effects estimated by
Mr Butcher. On the other hand the council does not accept that the establishment of this
paticular faam on this particular dte is necessary to promote the economic welbeing of the
Marlborough region. Mr Butcher readily acknowledges in crossexamination that the
economic benefits referred to in his evidence, are able to be achieved from any farm of this
Sze in Forsyth Bay, and could be achieved in a number of other locations where farm

technology is similar.

[691] Further, Mr Butcher's economic projections for the Forsyth Bay fam are based on a
Marlborough Sounds average and not wha is being produced in Forsyth Bay itsdf. He
acknowledges that there had been very little increese in mussd production in Forsyth Bay in
thelast two or thrée years despite an increase in lines in the water.
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[692] Whilg Mr Butcher's analysis was based on a Marlborough Sounds’ average, subject to
wha? we sy below about the sustainability of the inshore regions, we concluded that as this
Ste is offshore, in an area recdving a major source of new nutrients>, the on-growth of
mussds from this dte is likey to generate economic and consequently some sociad advantage
to the people of Marlborough

SQustaining the Potential of Resources to Meer the Reasonably Foresecable Needs of
Future Generations

The Kuku Mara Ste

[693] In Mr Marr’s opinion, expansion in the 200 metre coastd zone iS not as efficient a use
of the resource as the Kuku Mara Partnership proposa in mid bay. It is his evidence that if
the number of lines in the 200 metre zone is increased, the growth time will increese as the
quality of the product decreases.

[694] Mr Mar identifies one of the problems facing marine farmers is ranfal closure which
causes consderable downstream problems to the processing industry. Whereas a few years
ago the industry required a few hundred tonnes to get it through a week’'s closure of the other
7 aress, it now requires over 1,000 tonnes a week to keep the factories running.

[695] Mr Mar beieves that his proposa will. be unique in its ability to supply product to
factories when the bulk of the industry is closed through rainfal effects. Because of its steep
cachment and low stock dengty, it is a growing aea which has the most lenient harvesting

redrictions in the Sounds Quality Assurance Progr-e.

[696] Mr Butcher identifies thet unrdigbility of supply is not only bad for the markets but it
has dgnificant socid implications because it means that employees (who are generdly.
employed on a casud bass), have unrdiable hours of work and income. He therefore
supports the location of Kuku Mara’s proposed operation.

The Inshore Areas.

[697] Mess's King and J A Jessep and other, farmers, witnesses for the Friends, gave evidence
of ther fears of the effects of the proposa on the sustainability of near-shore aress in relation
to maine faming. Both are experiencing difficulty in achieving adequate returns from thar
farms in Forsyth Bay. Ther concerns revolve around:

the need for protection of the sudanability of the 200 metre inshore zone as
agang the introduction of large bay marine farms offshore in terms of the benthic
effects, nutrient depletion and water deflection;
the need to protect current interests by seeking seaward extensons to their
exiging fams
depletion of productivity of inshore farms over recent years in Forsyth Bay;
overstocking of some of the inshore aress,
Forsyth Bay is, only a modestly successful location for marine fartns,
the cause for dramatic decline in productivity is a reduction in the avalability of
nutrients;
the dubious vdidity of the Bestrix Bay mode being applied to the Forsyth Bay
scentific  assessments,

. inconsstent measurements related to current flows,

355 James EIC 11.
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concerns about the dispersion of sediment and its effect on the benthic
enviropment;

: the impact of a large marine faam on species diversty and populaion numbers,

. issues surrounding staged development and the proposed monitoring regime;
dismay a the proliferation of offshore fams despite ther non-complying status in
the PMSRMP.

. Thresholds of Sustainability

[698] Dr James reminds us tha whilst there are opportunities offshore for marine farming,
these too are limited, which is why NIWA has come up with a threshold well below what the

organisation thinks the threshold will be:

’ whilg it is not yet possble to determine a threshold for sugtainable development
in Forsyth Bay, a conservative precautionary threshold (not an exact one) based
on exiging knowledge and mode outputs for Begtrix Bay is possble
NIWA’s assessment identities the precautionary threshold based on production
carrying capacity which provide the best edtimates for the ecology is 100 hectares
of development (or 6000 tonnes), in addition to the current fams, which is
udtainable;
further development past 100 hectares or a totd stocking level of 6000 tonnes
should only take place when further work is caried out and results from
monitoring the initid farms has been appraised,
in respect of potentiad unacceptable environmental harm, activities could be scaed
back, and adverse effects on phytoplankton and nutrient carrying current would be
avoided in a short timeframe, through careful monitoring”".

[699] Dr James concludes:

on its own, Kuku Mara is unlikdy to affect the susainability of other farms or the
wider ecosystem;
there are opportunities offshore for further marine fam development but they
must be limited.

Evaluation

[700] We have no issues in regpect of the sudtainability of  the benthic and water column
environments as a result of the Kuku Mara proposal.

[701] As to the sugtainability of the inshore farms, we accept in pat Kuku Mara’s submission
that the anecdotal, reports from the marine famers have limited evidentid vaue compared to
the quantitative and quditative assessment which NIWA and Cawthron have undertaken and
the informed satements and responses of Drs James and Gillespie to issues raised. The
responses and satements, nevertheless, require a careful andyss because of the importance
of sugtainability issues overdl in the CMA, both inshore and offshore to meet the reasonably
forescegble needs of future generations. Whilst quedions of trade competition aise in
relation to the concerns of marine farmers inshore, they were not pursued by Kuku Mara. We
conclude therefore that the overdl importance of the inshore ecologicd systems to the CMA
generdly outweigh issues of potential trade competition. Dr Gillespie identifies there is a

' .""benthic continuum to the Kuku Mara Site and we consider the issue of inshore sugtainability

~ requires addressng in overdl ecologicd terms. Dr Gillespie is concurned that the senstive
W

3% James NOE 230.
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shoteline area is currently being progressively developed 1o an extent when cumulative effects
could occur™’

[702] Dr James notes that currently, there is 2 comprehensive study by NIWA about the
decline in production of levels of the inshore regions partly funded by the MIC. One focus is
climate change and changes in farming practice and how both ‘may affect mussel growth 1n
that location. He explains the scientists are looking closely at climatic patterns detailing good
and bad conditions and how these may impact on productivity levels.

[703] Dr James identifies that the work NIWA is undertaking on some of the inshore farms,

¢ currently indicates that there are problems for their productivity with water currents and food
supply (nutrients). Both he and Dr Gillespie express concerns that the inshore region is close
to sustainable thresholds now and cumulative effects could occur®”®

[704] Mr Marr for Kuku Mara, is an experienced long term marine farmer. He identifies a
number of factors which may contribute to the fact that the farms within the 200 metre zone
are experiencing a stagnation in productivity over the past few seasons but in particular an
increase in the number of lines in order to bring about better production, and the growing of
spat instead of mussels®*

[705] Mr King states that it takes 2 years to grow crop to an average of 100 millimetres on his

Forsyth Bay farm as opposed to 100 millimetres within 12 - 18 months normally. But we
note in cross-examination he acknowledged that his Wakatapul site has low water flows
(nutrient supply) and the inshore region suffers from overcrowding?

[706] Dr James considers Mr King’s growth cycle is of lengthy duration, but it would depend
where the farm is situated, and he considers that the- variation in productivity between years
also needs to be identified. Farm management and spat supply issues as well as climate
variability need to be taken into account®

[707] Dr James observes that NIWA has' years of data gathered elsewhere than Forsyth Bay.
The levels and seasonality that NIWA is experiencing in Forsyth Bay is consistent with the
organisation’s understanding of these othier processes. As an example, there is considerable
inter-annual variability in phytoplankten biomass between the years that high levels were
recorded (1995/1996), but they have been low since then (at the Beatrix Bay site) so
phytoplankton biomass may be generally low across both bays.

[708} Even with 41 marine farms along all of the inshore region on the western side of the bay
extending out varying degrees to 200 metres, Dr James does not consider there would be a
problem for the sustainability of the inshore farms from what Kuku Mara proposes = for a

number of reasons.

[709] A key finding on inshore/offshore issues is that Dr James states that much of the water
carrying nutrients in the middle of the bays never goes near the edge (inshore) ~ there is
partial isolation of the inner bay. It is therefore unlikely that with the distances to the
shoreline and existing farms depleted water would have any significant impact on the
intertidal or inshore region. The witness observes there is some exchange, but much of the

357 Gillespie NOE 245.
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weter offshore is “new ”. The Kuku Mara fam therefore differs from the exising farms in
that it is located further offshore in deeper water®®?.

{710] Further, after assessing the effects of the proposed farm on water current and
crculaiion, Dr James concludes ay €effects are likdy to be localised and not have a
donificant effect on the overdl circulaion petterns in the bay. There is unlikelv to be
phytoplankton depletion because the tota extraction of phytoplankton should be much less
than resupply. In the example given ,of a ‘Golden Bay case, phytoplankton recovery took
place within 200 = 500 metres of farm boundary. This suggests from the Kuku Mara ste,
which is quarter the sze of the Golden Bay fam, any depletion will have recovered within a
few hundred metres of the farm boundary.

[71 1] The point is made by Dr James ‘too, that because there is a decline in inshore
productivity, it does not follow that dtering margins outwards on the old fams will address
the problem. He considers that new farms (rather than infill) are better offshore, where much
of the water carrying nutrients never reaches the inshore region.

[712] As to the exiging fams, Dr Gillepie acknowledges in benthic terms there is a
relaionship between potentil cumulative benthic effects of the offshore and the near shore
fams. But he is quite clear that by using the staged approach and detailed monitoring that
adverse cumuleive effects from one to the other could be avoided. He dates this inrdation to

the issue:

the shoreline dtes are within the shore dope region which has a different
community structure in general than the central bay mud flar Sites.
Is that completely correct . . well it is a continuum and it will vary from place to
place. The seabed environment of alf of those coastal sites will not be the same
and there will be different textural characteristics for them, but in  general that
area of the seabed between 50 and 200 metres from shore is of a different

ecological type than the offshore mudﬂars

{713] Dr Gillespie also makes the point the fams presently in Forsyth Bay were developed
under a totdly different regulatory regime (the Maine Farming Act) to what is beng
proposed by Kuku Mara. Those farmers are not required to develop a basdine assessment or,
to monitor effects — an issue we congder should cause concern amongst dl parties given the
inter-tidal ecologica vaues inshore -and issues of sugtainability.

[714] On the quesion of the overdl threshold of sudtainability for further maine farm
devdopment in Forsyth Bay however, including the exigting fams and the Kuku Mara dte,
we accept the evidence of the Kuku Mara scientidts.

[715] The Friends condder that the redity is that Dr James assessment of the carrying
capacity threshold for' Forsyth Bay is made on a series of assumptions which are not backed
by hard data. Dr James acknowledges this is so for carrying capacity, where certain
assumptions have been made. Dr James identities, however, that the carrying capacity
esimates are based on mussd growth and that is the best estimate Kuku Mara has of
something that would integrate pat of the water column sysem and changes included for
Kuku Mara. He accepts there is no benchmark to work from. But be makes the point that
while there is currently a levd of uncetainty, it is based on current information and
workshops with hydrodynamics experts ~ and that what the scientists have done is used all

32 James NOE 218.
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the informaiion available to make their complex and dynamic gssessments. In addition the
models used have been adapted or modified from models used in oversees systems®*.

[716] Dr James accepts that to run the Beatrix Bay carrying capacity modd for Forsyth Bay
will reguire comprehensve sudies and a long time saies of food and nutrient availability
studies. Based on the comparison of the two bays however, Dr James is able to assess a
conservative precautionary threshold based on the knowledge and modd outputs for Beatrix
Bay. He predicts that 100 hectares additiona farming could take place without adversdy

afecting the naturd ecosystem.

[7 17] Dr James was questioned over the validity of his assumption that the carrying capacity
of Forsyth Bay is a least equal to that of Beetrix Bay. One of the differences between the two
bays is that Forsyth Bay has a greeter flushing of nutrients as it is close to the open waters of
Cook Strait. Additionally, the food levels data NIWA had collected in the lagt 18 months in

both Besatrix and Forsyth Bays have been smilar.

[718] Dr James and Gillespi€s conclusons on conditions and the mitigation of any effects
proposed included observations that:

a cautious gpproach to large offshore farms is imperative;

a detailed basdine assessment of benthic conditions should be carried out, prior to
socking of musse lines, and ‘repested a predetermined intervals in conjunction
with the harvest schedule;

there should be a precautionary staged approach to development conssting of
lower find stocking densty: if monitoring results indicate that incressed stocking
dengties are appropriate, the spacings will be reduced from 40 metres between the
backbones in the first stage, to 20 metres in the second and fina steges of
devdopment (mogt exiding farms have 10 — 15 metre spacings);

a protective buffer of 200 mietres adjacent to the maringfarm is recommended to
avoid adverse effects to the reef habitat (Dr Gillespie consders this could be
scaled back on the northern ‘side of the farm because no current flows to Bird
Isiand)*%;

the recommended benthic and water column sustainability monitoring as
conditions of consent will provide a means of minimisng any Ste-secific
adverse effects through responsve farm management;

food web response can be addressed through adequate monitoring linked with
responsve  Mmanagement;

the initid reduction in gocking dendties due to the Staged development will
creste wider buffer areas of lower impact providing havens for more sendtive
species and preventing geneidised impacts over the whole dte;

the Ste€'s benthic characterigtics, the reduced stocking density, and precautionary
daged development will not thresten the ecologicd ‘integrity of the benthic

habitat.

[719] For the water column, NIWA has proposed fortnightly monitoring, over a Sx month
period and then at two and four years. Dr James is confident that the monitoring programme
imposed will detect ggnificant adverse effects on the water column. Any control dtes are
well away from the Kuku Mara Ste and he States that a cautious gpproach to the large area of

31 James NOE 213.
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maine farms is imperdtive. Dr James further notes that any unforeseen effects are not
irreversible in terms of currents as they would return to norma in a couple of days’“’.

[720] Finally, Dr James makes the point tha? the conditions proposed are the most
comprehensve he has seen anywhere in New Zedand - a point of which we took particular
notice. The monitoring proposed does not rely on one particular measure to assess change but
a sweep of measures of indicators which dl relae to the degree of enrichment and for

sdimentation from the farm.

[721] While a review condition cannot require complete remova of marine farming sructures
and processes, it can reduce the scale if it can be shown the scale causes an adverse effect on
the environment: see s.128 RMA for circumstances when consent conditions can be
reviewed. Other than tha the term of the consent is only for ten years — another factor of
which we took particular note.

[722] We consider therefore that Kuku Mara have put before the Court the best scientific
evidence avalable We consder tha the adaptive management techniques proposed are
auffident to- address the issues of water column and benthic sugtainability. If the benthic
basdine studies are completed after the consent is granted and before the lines go in, then that
gpproach too meets the necessary concerns. There would need to be an amendment to the
conditions to accommodate that concern

General Conditions in Mitigation
[723] Dr Mitchdl; Environment Consultant to Kuku Mara, provided the Court with a lig of
updated conditions in mitigation which addressed many of the identified concerns. We have
assesed those carefully in the light of our findings above and condder they ae entirdy

appropriate to address the management of a large mid-bay farm except in the areas where we
have identified (dgnificant) adverse effects.

Finding

[724] The proposa as st out sustains the potentiad of many of the natural resources of Forsyth
Bay to meet the reasonably foreseeable needs of future generations.

Adverse Effects

[725] In the ealier pat of this decison, we made findings as to the actud and potentid
effects of this proposa. The question to address now is whether those effects are mgor.

Ecological
the effect of the proposal on water column and benthic issues will be no more than
minor if adaptively managed in the way proposed;
the potential effect on the reef of Bird Idand is able to be managed in a way tha
the effects will be no more than minor;
the potentid effect of the proposd on the habitat and birds of Bird Idand is not
identified as mgor and adverse dthough we acknowledge that the foraging and
I playing grounds of the birds from that idand were not identified and the Ste could
<78 G, possibly be in the middle of those;

366 James NOE 211.
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the petential effect on the hebitat of the King Shag cannot be identified as adverse

on the information provided,
there are no adverse effects on the mammals of Forsyth Bay which we are able to

identify.
Navigation and Navigational Safety:

the lighting proposed complies with the MSA guiddines,
there is unlikely to be risk of cellision due to the placement of the farm;
there will be no mgor adverse effects on navigaion and navigationa safety

except a night;
there will be an adverse effect on navigation and public access a night to that

affected area of the bay which we consider to be mgjor.

Natural Character

There will be a mgor adverse effect from the placement of Sructures and buoys
on the seascape of Forsyth Bay which is an dement of its naturd character.

Visual Amenity

There will be a mgor adverse effect on visud amenity vaues in and around the
area of the dte and Bird Island.

Landscape

There will be a more than minor adverse landscape effect centred on Bird Idand
and the area around it.

The Non-complying Tests. 5.105(2A)(a) and (D)

[726] Section 105(2A) states:

(2A) Notwithstanding any decison made under section 94(2)(a), a consent authority
must not grant a resource consent for.a non-complying activity unless it is satisfied
that-

(=) The adverse effects on the environment (other than any effect to which
section 104(6) applies) will he minor; or
(b) The application is for an activity which will not be contrary to the

objectives and policies of,-

(M Where there is only a relevant plan, the relevant plan; or

(i) Where there is only a reevant proposed plan, the redevant
proposed plan; or

(i)  Where there is a relevant plan and a reevant proposed plan,
either the relevant plan or the relevant proposed plan.

[727] A non-complying activity which is actualy opposed by its nature to the objectives and
policies must be “ contrary” for the purposes of s.105(2AX(Db).

[728] The council, supported by its planning witness, Mrs Dawson, considers the proposed
activity is not contray to the overdl objectives and policies of the plans. Both she and
Mr Kyle make the point that a broad judgment is to be made®®’. Such judgment requires more
then jud isolating.out one or two policies the activity might be contrary to. Because of the
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generdity of seme of the policies and their wide ranging topic maler, Mrs Dawson is not
confident to say that the gpplication in principle is contrary to objectives and policies as a
whole.

[729] Mrs Dawson observes there is continued reference in the PMSRMP (in Chapter 9) to
needing to ensure provison is made for a wide range of activities even outsde the CMZ 1
zone: Policies in the plan goply to inshore as, wdl as offshore. The mogt that may be sad of
them is that some policies (such as those to do with naturd character) give more guidance

than others.

[730] Mr Nugent considers that if granting a consent in a non preferred area precludes the
future devedopment of a preferred aea then this would go to the heat of resource
management and sudtainable management ‘of the resources. He consders that if the Court
was to hold that a proposal passed the “ non complying activity test ” then it cdls into question
why the council bothered to make a didinction between discretionary and non-complying

activities®®®,

[73 1] We conclude from the evidence that the council may have consdered that by making
maine farming a non-complying activity in ‘mid bay locdions it has prepared a drategy
whereby it purpossfully indicates it prefers them to go into certan [other] locations. But
whatever the higory behind marine farming in the CMZ 2 zone, there is no suggestion in the
relevant resource management documents that as a matter of policy, marine farms should not
be located in the CMZ 2. Chapter 9 which is the specific chapter rlaing to marine fams is

neutrd in that regard.

[732] As identified by Mrs Dawson, the PMSRMP does not come, out and make any clear
statement about what non-complying status is seeking to achieve®®®. The specific reasons for
the differentiation between the discretionary, non-complying status have become lost and are
not set out in the explanation for the zoning and the rules in the PMSRMP. Also the plan is
not clear in indicating how applications beyond the 200 metre limit should be considered by
comparison with gpplications within it.

Findings

[733] In terms of 5.105(2ZA)(a) and our analyss under “adverse effects’ above, we find that
some adverse effects of the proposa (natural character, landscape, navigation a night and
visud amenities) are cumulatively mgor. The fird ted is therefore failed

{734] We further find that whilst the application is contrary to some of the more specific
objectives and policies of the plans, it is not to others which are of a more general nature.

[735] Exercising a broad judgment, the proposa is not contrary to the objectives and policies
identified overdl. We move to the exercise of our discretion.

*¢ Nugent NOE 458,
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Exercise of Discretion s.165¢1)(c)

[736] The exercise of the discretion is described in Baker Boys Ltd y Christchurch City
Council’” as follows

As for our discretion under s/05¢1)(c) we have to make an overall judgment to
achieve the single purpose of the Act. Thisis arrived at by:

»  Taking into account all the relevant matters idenrified under s704

«  Avoiding consideration, Of any irrelevant matters such as those
identified in 5704(6) and 104(8)

. giving different weight to the matters identified under 5704 depending
on the Court 's opinion as to: how they are affected by application of
s5(2)(a), (b), (c) and ss6-8 of the Act to the particular facts of the
Case, and then

. in the. light of the above, allowing for comparison of conflicting
considerations, the scale or degree of them, and their .relative
significance Or proportion jn the final outcome.

[737] We apply the Court's findings in that case to this. We conclude that:

. whilg there will be some pogtive economic effects flowing to the community
from this proposd, there was no evidence to indicate the proposa is imperative on
the Ste;

. because the inshore regions. of Forsyth Bay paticularly the western shore is <0
modified, it is important to ‘retain the high naturd character vaues offshore in
ther iatact state;

. because the proposa constitutes a sporadic development in the bay, it affects a
key provison in the NZCPS;

. because the area of the sSte includes an outsanding naturd feature, Bird Idand,
we consder adjacent areas should not be developed for’industrid activities,

. because the naturad character vaues overdl in the bay ae higher than those
identified by Kuku Mara particularly offshore, it is important they are not reduced
by development;

. because visud amenity vadues in the area will be diminished so dgnificantly by
the proposd;

. because the proposd will adversdy affect navigators traverang the inshore
Wakatahuri route a night, it will diminish historic open space vaues,

. because the bay, whilst not heavily trafficked, susains so many amenities vaued
and identified by the community =~

we consder the proposa should not proceed on this Ste.

Costs

[738] The issues identified in this decison are findly baanced. We do not condder this an
appropriate case for costs.
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Determinaiion

[739] Accordingly for dl the above reasons, the apped is declined and the decison of the
council upheld.

For the Court:

)
DATED a WELLINGTONths /¢  day of July 2002

S E Kenderdine
Environment Judge




Appendix A

Figiire 1. The proposed marine farm at Forsyth Bay, Marlborough Sounds. Existing
coastal, marine farms marked in pink, and the proposed Kuku Mara
Partnerships farm site marked in red.




Appendix B

, ' i
! : . {

:' Blow Hole ??uinf

{
Forsj(th Isi

{Te #'arupa.‘
o :

!
N Yallow Point
¥ 7 i

/) i
e P Byt
]

e Forsyth Isfand
I forest remnants

Tawsroa Point

Tawaroa Point
Scenic Reserve

=
e

W ‘1”

e N Mt Stoke:
3 AN IaScenic Reserve

or reports by Davidsan of al. (19945) and Walls (1984)
Maintand prolected natural area: 1 Mt Staras Forest

Tawaroa Paint forest remnant
Boalrix Bay forast remnant
Duffers Reef

2
Mainland unpratesied natural arsa: 3
4,
5 Bird Island
6
7
8
9

Istaru} protecied nawral argd:

Island unpretected nalural area:
Coasiai & Marine ungrotecled area:

Farsyih Island forast semnants
King shag nesling 8 roosting buffer zone
Hing shag feeding areas

o BCALE 1:50.00
1l Sourced from Land information New Zzaland data
L) Crown Copynght Reserved >~
R 0 400 £ Y L rm )-GO A

Aller: Sirait & Goal Point Bryozoan beds

-~;;_‘.'f."-':;ffm -
e\? Location of the proposed Forsyth Bay f

marine farm showing ecologically important areas

PR |




Appendix C

Forsyth Bay

REFERENCE
L_ . Existing Marine Farm

* Ruke Mara Partirership Application
r —

, S00m Zone from Surface. Structures
¥ tAres of Zens nutside Appln = 183,52ha)

Fpeapied Septemingr 2
TFASANT S Oy,

SCALE 1:35.000

400

2550 Meters




